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In response to the resolution of the Senate of the l%th ultimo^ a report of 
the Secretary of State^ with accompanying papers^ in relation to the capitu- 
lations of the Ottoman Empire, 



April 7, 1881. — Read and referred to the Committee on Foreign Relations and ordered 
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To the Senate of the United States : 

I transmit herewith, in response to the resolution of the Senate of the 
18th ultimo, a report of the Secretary of State, with accompanying 
papers, in relation to the capitulations of the Ottoman Empire. 

JAMES A. GARFIELD. 
Executive Mansion, 

Washington^ April 6, 1881. 



Department of State, 
Washington, April 6, 1881. 

The Secretary of State, to whom was referred the resolution of the 
Senate of the 18th ultimo, requesting the transmission to that body of 
a copy of the report made to him by Edward A. Van Dyck, consular 
clerk at Cairo, on the capitulations of the Ottoman Empire, has the honor 
to lay before the President, herewith, the report called for, with its ap- 
pendices. 

This report, of which the first part is now submitted, will, when com- 
plete, be doubtless found of interest and value, as throwing much light, 
not merely on the relations of the European Powers to the Porte, which 
have been so prominent of late, but also on the treaty rights of the 
United States as based on the '^ most favored nation" treatment accorded 
in the existing treaty with Turkey. 

JAMES G. BLAINE. 

The President. 
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REPORT 

ON 

THE CAPITULATIONS OF THE OTTOMAN EMPIRE. 



INTRODUCTION. 

Of all consols residing in the various Moslem countries along the 
shores of the Mediterranean those that are sent by the Government of 
the United States to different places in the Turkish dominions are, per- 
haps, more deficient than any others in an acquaintance with the growth 
and* history of the peculiar and exceptional relations that have long 
existed between the Christian nations of Europe and the Mohammedan 
nations of l^orth Africa and Western Asia. 'Not can this be otherwise. 
So long as our consular system is not based upon the principle of making 
this branch of the public service a career in which only such are admi^ 
ted as have had a special training for it, but reste upon that article of 
the Constitution whereby each incoming President can, by and with the 
advice and consent of the Senate, change every minister and consul of 
the United States throughout the whole world, so long will the majority 
of these public functionaries continue to be frequently superseded. It 
accordingly happens quite often that a newly-appointed consul arrives 
at his post in a Turkish eity witlaout a knowledge of the principles that 
govern the relations of his fellow- citizens residing in the consular dis- 
ta*i€t to wfeidi he has been sent with l^e authorities and natives of the 
laed, between whcmi he is the only proper medium of official communi- 
i^ation. He finds tkat he is not only judge, chief of police, registrar, 
^wyer^ justiee of the peace, president of ikte oommercial, civil, and crim- 
inal tribunal, for the small ccmimonity of bis fellow-citizens that are 
within hm d^trict, but that he is also their chief aad representative in 
aU dealings with the different officials of the local government, and is 
regarded by the latter as the representative of the power that sent him. 
Casting a4)out to find some guide, some smthority, from which he can 
obtain light upon the origin of the intematiomal principle that forms the 
basis of the multitudinous and multifarious duties and functions that 
have hee^ conferred upon him by the statutes, he meets at the very 
outset with two difficulties. First, he knows not the native language, 
and has scarcely any, or in most cases, no acquaintance at all with the 
commercial and diplomatic languages of the Levant, which are the 
French and the Italian. Seecmd, he can find no one book that contains 
the information he so mueh requires before he can see through the maze 
of the rights, privileges, and immunities of foreigners, ecclesiastics, and 
proteges in Turkey, all which prerogatives the small colony of his fellow- 
iiitizens lays claim to under the elastic treaty stipulation commonly 
csMed the most favored natio7i elause. What he desires to find exists; 
but it is scattered throughout a large number of books, most of which 
are either in Italian or in French, aud, moreover, are not on the shelves 
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8 CAPITULATIONS OF THE OTTOMAN EMPIRE. 

of the consulate library. Besides, he cannot always afford the time to 
wade through so many works; he is anxious to learn something at once 
about usage and precedent in a given matter that has just been brought 
before him. 

The consuls of other powers experience none of these embarrassments 
and perplexities, for they have grown up in the consular service and 
have had long years of experience in the Levant, first as pupils, then as 
vice-consuls, and lastly as consuls having full juaicial functions. 

It had for some time been in my mind to gather together and put in 
a small compass, and in the English language, such information as might 
be useful to newly-appointed consuls of the United States coming to 
Turkey. But the contagious indolence of the !^ast, and, above aU, a 
sense of my inability to perform such an arduous task, had deterred me 
from this undertaking until lately, when the Department called upon 
each of the thirteen consular clerks of the United States to make a re- 
port, leaving to them full freedom of choice as to the subject. Encour- 
aged by two of my official superiors, and by others also, I have now be- 
gun the work, which, if it meets with the approval of the Department, 
I hope to continue next year. 

The following report on the capiUilations makes no claim whatever 
to originality of thought or research. It is for the most part a render- 
ing into English of the introduction to Dr. D. Gatteschi's Manual on Ot- 
toman Public and Private Law. Use has also been made by me of De 
Testa's collection of Treaties with Turkey, of the collection called ^^Leg- 
islation Ottomane," of B. Bruuswik's work on the Eeforms and Capitu- 
lations of Turkey, of the articles taken from the Arabic newspaper El- 
Djawaib, of Eosen's History of Turkey, &c. 



I. — General Remarks. 

The intercourse of the Christian world with the Mohammedan world 
is not founded upon the principles of the law of nations. International 
law, as professed by the civilized nations of Christendom, is the offspring 
of the communion of ideas subsisting between them, and is based upon 
a common origin, and an almost identical religious faith.* Between 
the peoples of Islam and those of Europe there exists no such com- 
munion of ideas and principles from which could grow a true interna- 
tional law between them ; their relations one with the other had to be 
regulated solely with a view to political expediency and in accordance 
with treaties entered into bv them.i 

In all the many works on Mohammedan law no teaching is met with 
that even hints at those principles of political intercourse between na- 
tions, that have been so long known to the i>eoples of Europe, and which 
are so universally recognized by them. 

"Fiqh," as the science of Moslem jurisprudence is called, knows only 
of one category of relations between those who recognize the apostleship 
of Mohammed and all others who do not, namely, Bjehdd^ that is to say, 
strife, or holy war. 

Inasmuch as the propagation of Islam was to be the chief aim of aU 
Moslems, perpetual warfare against unbelievers, in order to convert 
them, or subject them to the payment of tribute, came to be held by 

* See Kent's Law of Nations, Lecture I, pp. 3, 4, and 12. 
tTwiss: The Law of Nations, vol. i, p. &. 
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Moslem doctors as the most sacred duty of the believer. This right to 
wage war is the only i)rinciple of international law which is taught by 
Mohammedan jurists ; it seems to have been inherited trom the nations of 
antiquity, for whom the word hostis meant both a stranger and an enemy ; 
and with the Arabs the term ho^rby (warrior) expresses not only an un- 
believer but also an enemy; and Djehddi [striveTj wslttIot) means the 
believer-militant. 

From the Moslem point of view the whole world is divided into two 
parts — ^' the House of Islam," and " the House of War ; "♦ out of this di- 
vision has arisen the other popular dictum of the Mohammedans that 
"all kinds of unbelievers form but one people." 

The European jurists of the middle ages, on their part, did not recog- 
nize any international law with Moslems, but held that there ought al- 
ways to be war with them ; t and they sought to support this view on 
the ground that only those peoples who had adopted the Roman law had 
a right to share its benefits. They said that whereas the laws of Cara- 
calla declared all the inhabitants of the Empire to be Roman citizens, it 
follows that all Christians actually represent the Roman people, whilst 
infidels cannot be deemed Romans; and that the Romans recognized 
common rights and duties only as between each other and not toward 
outlandish people ; hence Christians are pledged to continual warfare 
against Turks and Saracens, which state of warfare is to be carried on 
according to the rules of Roman law. 

Thus it is that, up to the present time, the law of nations as known 
and professed throughout Christendom, has not been applied in the rela- 
tions between Turkey and the Christian powers. But ever since the Sub- 
lime Porte began, owing to the resistless force of circumstances, to aban- 
don, reluctantly and by slow degrees, its ancient usages and principles 
towards other nations, and to imperfectly adopt those of Christendom, 
its rule of international conduct has gradually approached that of 
Europe. The right of legation, for instance, which at first was not ex- 
ercised by the Sublime Porte, it has for many years past availed itself 
of, and has now, for some time past, had diplomatic representatives 
near all the chief powers of Christendonu Turkey, which had never 
taken part in any Congress, not even in that of Vienna ig 1815, came in 
and signed the Treaty of Paris of 1856, since which time she has also 
been represented, but without much practical result, at the general 
conferences of the Postal Union and Sanitary Conventions, J and lately 
in the famous Berlin Congress (July 13, 1878). Moreover the conven- 
tions between Egypt and the powers (in 1875 and 1876) for the estab- 
lishment of the mixed tribunals of reform, concluded with the assent of 
the sovereign at Constantinople, are also another curious stej) in the 
direction of an approach between the Moslem nations and those of 
Euroi^e. 

Since 1856 the Ottoman Empire has had a place in the political con- 
cert of Europe. § 

There is, however, a very wide diiference between Ottoman law and 
European law ; and when, in the Paris Congress, the plenipotentiary of 
the Sultan asked for the revision and modification of the treaties exist- 

* Worms' R^cherches sur la constitut de la propri^t^ dans les pays Musulmans, 
page 315. 

t See Kent's Law of Nations, Lecture I, pp. 10 and 11. 

X See also the sanitary convention between the maritime powers of the Mediterra- 
iiean, signed at Paris February 3, 1852, on p, 4 of tome vii of Martens' and de Cussy's 
Mecueil Manuel et Pratique de trait^s, &c., Leipsic, F. A. Brockhans, 1857. 

$ For text r.f the Treaty of Paris of March 30, 1856, see p. 497 of tome vii of Martens' 
and de Cussy's i?ecttdi Manuel et Pratique de Irait^Sj &c., Leipsic, F. A. Brockhaus, 1857. 
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ing with the other powers and the abrogation of the privileges accorded 
to foreigners residing within the Ottoman Empire, no decision was come 
to ; all that was done by the plenipotentiaries of the other powers wslq 
to set forth that the changes sought for ought to be in proportion to 
the reforms the Porte should introduce, and to express, in the form of a 
*^jpro<ocoi," their desire to o\^n negotiations at Constantinople, after 
the establishment of peace, with a view to conciliating the rightful in- 
terests of all parties 5 thus formally confirming the difference really ex- 
ii^ting between the international law of Europe and the public laws of 
Turkey. 

In order to determine what are the sources of Ottoman international 
law, we cannot fall back upon the science of European public law. 
Setting, therefore, aside the principles of natural right and those of the 
law of nations, the sources ot that law are, first of all, diplomatic con- 
ventions ; next, usages and cus^toms, long established and mutaally re- 
spected; and, lastly, the more recent reforms (Tan^ftwa^)* brought about 
in the legislation of the Ottoman Empire by whieh it has to some extent 
adopted the maxims in force in Europe relating to the treatment of for- 
eigners. Such being the case, it follows that one of the chief sources 
of this law are the treaties or compacts entered into between the Sub- 
lime Porte and the powers, which bear the name of capitulations, and 
that they should be made the object of careful study. To do this one 
must ascertain the origin of these capitulations, study their history and 
progress, and examine their contents and provisions. 

II. — The Origin and History op the Capitulations. 

The history of the capiti^ations of the Sublime Porte is intimately 
oonnected with the his^tory of Isla^; for, since the eadiest conquests of 
the Arabs at the expense of the Byzantine Empire, treaties wiUi the 
belligerent states were entered into Miat had the same import as the 
capitulations which foUowed them. When the capitulations are treated 
of, one should, in &i&t^ b^in with two documents of a very old date, 
upon the authenticity ^ whieh historians are not agreed. I refer to 
the privileges granted by Mohammed to Christians, in a docuBient 
ealled the ^^ Testament of Mohammed," f and to tdie capitulations ac- 
corded by the third ealiph, Oaiar Ibn el-Khattab, to the Christians of 
Jernsalem. X 

Montion ou^ht also to be made of the testimonies of esteem and of 
the embassy said to have been sent by Harun eUBasMd to Charlemagne. 
;and said to have produced the eff^3ct of augmenting the tol^atk>a ana 
j^rotection of Christian w^r»hip throughout Moslem countries. 

a. capitulations with the arab rulers. 

But withoufc going so far bask and stopping to deal with uncertain 
docuno^ntHS which, even if genuine, have no connection with international 
i^ela^ions or diplomatic conventions, we can take for a starting point the 
tiime when the Saltans of Egypt, who were perhaps the most powerful 

* Tanelai&t Kh^'iri^h : see the Khatt Hamayttm of 1856. on p. 14 of Part II of ^^LegU- 
lation Otlomane^^ Consfcaatmople, 1874; aad also Rosen^s Qeachichteder Tdrk^i, Part 
II, p. 23, Leipsic, 1867. 

t See Appendix I to this report. 

X Roseam'dller, Aaalecta Arabica, Parfc I, latrodaotion, p. 11. Solvet, In9titu,te8 de 
droit Miisulmiriy page IL Jasinuad's CdUeotion of Ojoiiia3ats, Bjrlin, 1853, vol. ii, p. 
482. Miltttz, Afjinusl des CmstilSy P<irt I, vol. ii, ia Appiniix: 1, 0. 2. Cliarrl^rd, Nego- 
eiations de la France dans U Leoantj toin3 i. Precis, p. 6J. 
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Moslem rulers before tbe Turks, entered into treaties with the peoples 
•of the West; for it was theu that the relations between the latter and 
the Moslems reached a certain degree of stability, and then it was that 
trustworthy historical documents began to abound. 

After the Arabs had conquered Egypt, where they permanently fixed 
themselves, an immense change came over that wonderful land ; religion, 
manners, and customs, and even the language, underwent a radical 
<3hange ; for in place of Christianity came Mohammedanism ; Graeco-Ro- 
man civilization was succeeded by Arab civilization ; and the Coptic and 
Gi^eek languages were supplanted by that of the Koran. But these 
<^haQges, which came about with great rapidity, could not divest Egypt 
of its important geographical position which had rendered it and will 
^ver render it one of the most central portions of the inhabited globe 
and the link of connection between three of the Ave continents of the 
«arth ; nor did its commercial importance diminish ; it continued to be 
the highway through which the riches of the East reached the countries 
of Europe. This has always been the real and chief cause of the unin- 
terrupted relations of Egypt with the commercial nations of Europe, 
-even during the deadly feuds between Crescent and Cross, and in spite 
of the hatred existing between the nations of Christendom and the fol- 
lowers of Mohammed. Of course these relations could be neither cor- 
dial nor easy. Religious fanaticism rendered them difficult, nay, almost 
impossible. But the irresistible force of circumstances and the recip- 
rocal needs of these widely-separated nations overcame even such ob- 
stacles ; and Egypt did not cease, save at intervals of short duration, 
to be the meeting place of the caravans of the East and tbe ships of the 
West, tbe market in which, during the middle ages, were exchanged the 
^oods of Asia that arrived by way of the Red Sea and through the canal 
which united that sea with the Nile at Cairo, theu called Ballon by the 
people of Europe- • 

Upon entering into tbe subject of t^he international relations ttiat ex- 
itfted between Egypt and Europe during the middle ages, 1^ flTHt qnes- 
tion that arises is whether real international treaties existed between 
the Arab Mostetns and tbe Christian nations of Europe. To judge from 
the obstina^, a«d for several centuries uninterrupted, wars between the 
Bast a«d the West, the answer would be no. Par, if the principle of 
Moslem public right had to be strictly applied, that no perpetual peace, 
but only a transient truoe, could exist with unbelievers, it would follow 
that with strangers, who were for tbe Arabs eternal enemies, no inter- 
national ties or relations of the character of a reciprocal rule of conduct 
were possible. 

But absolute principles are of little worth when they run counter to 
truth and human nature. The Moslems called their Chiistian fellow 
men enemies and deemed them unworthy of peace unless they became 
converted or paid tribute ; yet at the same time they felt that perpetual 
war with them was not possible, and that conventions ought to be mtade 
for the advantage of both. Indeed, commerce, the source of wealth and 
the means of satisfying some of the most imperative needs of mankind, 
that most potent instrument for procuring the satisfaction of extensive 
and legitimate appetites, could not be carried on without derogating 
from the severity of the maxims that were professed. Either the com- 
plete destruction of one of the two peoples must have ensued or else 

* Old Cairo, now called Maw Ateekahj ihi ancie:it Fostdt, was the seat of the Caliphs 
of Egypt, who were called b}^ Europeaus the Saltans of Babylon, i. e., Babylon of 
Egypt, because it was used by the last Phariohs to receive prisoners and Babylonian 
emigrants serving as mercenaries. « 
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these maxims were to be departed from. As a matter of fact they 
were departed from, and have ever since been more and more de- 
parted from. But a subterfuge had to be resorted to, a way of escape 
had to be found, whereby a conflict with the doctrine of the law in 
its full rigor might be avoided and the doctrine itself left intact. 
Peace was in fact at various times concluded, and international relations 
were established ; in a word, treaties were concluded. The«e treaties 
received, however, a name different to that given to treaties that were 
concluded by the Christian powers among themselves. Instead of be- 
ing called treaties they were called capittdatianSj i. c, letters o/privile§€j 
or, according to the Oriental expression, imperial diplomas cont^ining^ 
sworn promises.* Moreover, they were not supposed to constitute a 
source of reciprocal obligation, but purely gratuitous concessions and 
favors granted by the Moslems to Christians, by virtue of wbich the lat- 
ter were rather tolerated than authorized to come upon the soil of Isldm. 
But fictions are always fictions; behind them lies the truth, which con- 
tradicts that which is expressed by the letter. And this is so in the 
case of the capitulations, which, although concluded under different 
names and in varying terms do, nevertheless, constitute real treaties and 
establish a real international rule of conduct between the West and the 
Levant. 

The history of the capitulations reaches far back. Hardly had the 
religious fervor of the Mohammedans diminished, and their warlike pride 
become somewhat humbled by defeats that put a check to their con- 
quests, than they accustomed themselves to respect the Occidentals and 
to see the imperative necessity of living with them in harmony. 

But that which most of all drew the Arabs of Africa into entering into 
international relations with Europe was maritime commerce, which had 
become almost exclusively the occupation of the Occidentals, and was 
entirely neglected by the former, who even to this day preserve their 
aversion for long sea voyages, and recognize, with perfect resignation, 
their maritime inferiority as compared with Europeans, and are wont to 
console themselves by saying that God, when he created land and sea, 
gave the empire of the continent to the Moslems and that of the seas to 
the unbelievers. Had not the ships of Europe come to their chores to 
exchange with them the products of the Levant, these products would 
have had no outlet and would not have been, by exchange for other ar- 
ticles, the source of wealth to the producing country. And had not the 
merchant of Europe been able to establish and fix his domicile in the 
land of the Moslems, bis ships would never have approached their shores. 
This is the real reason why, of all the nations of Europe, the first to enter 
into pacific relations with the East were those addicted to maritime com- 
merce. And as it was the republics of Italy who were the first to take 
up maritime commerce, we find that they were also the first who had 
treaties and capitulations with the Moslems. History confirms this as- 
sertion. In a most interesting Italian workt by Amari entitled ''The 
Arabic Diplomas of the Florentine Archives," is to be fimnd the text of 
several treaties with the Moslems anterior to the thirteenth century, one 
as early as 1150, and several others anterior to 1200 A. D. 

It had been said over and over again that the Italian republics had 
had treaties with the Moslem Arabs. But the publications that had been 
made were not such as could demonstrate that capitulations, properly 

* Ahd-Xamahj or Sanad, or Tamassuk ; that is, covenant, bonil, or deed and instrument. 
See de Testa's Jiecueil des TraiteSj Parirt, 1S64, tome I*"^, France, appeudice, note 3, pp. 
6 and?. 

t Amari's Dai Diplomi Jrahi nelVArchivio Fiorentino. 
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SO called, bad existed between them. Out of this arose, perhaps, the 
mistaken opinion, whenever the capitulations with the Levant were 
spoken of, that those with France in the year 1535* were the oldest of all. 
This view was rendered no longer tenable by the documents published 
by Amari, which furnish the fullest proof of the existence of true and 
genuine capitulations with the Italian republics several centuries earlier 
than those of 1535. 

The Arab diplomas in Amari's collection make mention of various 
treaties that date as far back as 1150, and include, moreover, the full 
text of veritable capitulations in 1173. They are, furthermore, all of 
them treaties prior to the domination of the Turks and the existence of 
the Ottoman Porte. In other words, they are capitulations stipulated 
with the Arab people while the caliphate] still existed. 

Every one knows that the Arabs, abandoning the dr^- deserts of their 
native soil, had invaded, besides the western parts of Asia, all the north- 
ern portion of Africa, and £|> large portion also of Southern Europe. 
There were Arab potentates in Syria, Egypt, Algiers, the Balearic Isles, 
and Spain. Although nominally recognizing the authority of the caliphs, 
all these potentates were in fact independent, and made treaties without 
the consent ot the far-off sovereign. And AwmW, in his collection re- 
ferred to above, gives the text of capitulations with all the Moslem rulers 
of those countries. It must not be understood that he furnishes capit- 
ulations with all the Italian republics, for his collection is taken from 
the Florentine archives only, and in them there could only be found 
the diplomas of the Tuscan republics — that is, the republics of Pisa and 
of Florence. Of the other republics, namely, Amalfl, Genoa, and Ven- 
ice, no traces are found in that collection. The Pisan and Florentine 
diplomas suffice, however, to establish tlie historical fact indicated above 
and to show what was the nature and substance of the primitive capit- 
ulations between the nations of Christendom and the Arab Moslems. 

The oldest capitulations that Pisa obtained from the Moslems are 
those with the King of Valenzia, and date from the year 1150. Shortly 
after that period a treaty was entered into between the Caliph of Egypt 
and Pisa ; this is the one that the diploma of 1154 speaks of, which a 
certain Ranieri Bottaccio, ambassador of Pisa, sijjned with the vizier of 
the Caliph. In 1157, new compacts were made with the Prince of Tunis. 

The Pisan republic concluded new and more full capitulations with 
Egypt in 1173. J The Sultan who granted them was Saladin the Great, 
the hero of Moslem warfare, who is so called because of the power to 
which he attained in Egypt, and because of his magnanimity and 
knightly, spirit. He it was who so fatally succeeded against the crusa- 
ders in Syria ; who, after having repeatedly defeated them, ended by 
destroying the kingdom of Jerusalem,' after he had made himself master 
of that city in 1187. 

Only thirteen years before that event he signed a treaty of friendship 
with the republic of Pisa, which shows that he knew how to distinguish 
the Franks, who made war against him in Syria, from the commercial 
nations of Italy, who frequented the seaports of the Levant. Whilst 
with the former he would have no peace, he accorded to the latter the 
most valuable privileges and exemptions. This distinction is indeed 
literally expressed in those capitulations, wherein it was stipulated that 

'' The French version of this treaty is to be found in de Testa's ReGueil de Traites, 
tome i, p. 15. 

t Caliph means successor, scil. of the apostle Mohammed. 

t For an Italian translation of these capitulations from (he Latin text, see Gat- 
tescM's Manuale di DirittOj dc— See Appendix No. II with this report. 
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the Pisans were not to carry in their ships the Franks who were mak- 
ing* war in Palestine.t 

Finally, this confirms what has been said above, namely, that there 
not only were not, bat that there could not have been, capitulations with 
France, before those with the Italians, since the state of continual war- 
fare in the Levant, that was kept up by the Crusades, rendered impos- 
sible all concord with the French Kings, who, more than any others,, 
were zealous in that undertaking. 

Charriere, in his " Negotiations of France in the Levant/' vol. i, p. 121, 
note i, remarks that France did not have capitulations with the Sultans 
of Egypt, neither during the Crusades nor for a long time after they had 
ceased. The oldest capitulation cited in this collection, in which menr 
tion is made of privileges granted to the French in Egypt, is of the year 
1528 ; and even in it the French obtained their privileges, says Char- 
ri^re, together with the Catalonians, and, as it were, second hand.| He 
also adds that charters of privilege were granted to the French under 
the Mameluke Sultans, who were the last rulers of Egvpt before the 
Turks. 

The Pisan capitulations J^nd agreements with the Moslems continued. 
without interruption until the downfall of that republic, and a goodly 
number of them are to be found in AmarVs work. Pisa having fallen and! 
become subject to the domination of Florence, the latter supplanted it 
also in the Levant trade. The Seignory of Florence did not forget the 
traditions of the republic that preceded it, but continued, along with the 
Venetians and Genoese, its good relations with the Mohammedan princes^ 
and especially with those of Egypt. Thus Lorenzo the Magnificent sent 
Delia Stufa, his ambassador, to Kait-Bey, one of the last of the Circas- 
sian Sultaus, and obtained in 1488 most advantageous and detailed 
capitulations. § 

The time had however drawn nigh when the Arab people was to be 
eclipsed and give place to new races that had come from Central Asia,, 
who were to be the last wave in the series of human deluges that have 
floodeil the West from the heart of Asia. The Turks overthrew the 
Caliphate, made themselves masters of all Western Asia and Egypt, 
and approached Constantinople, where they were to give the last blow 
to the Byzantine Empire, out of whose ruins was to arise the " Sublime 
Ottoman Ported But the Turks had embraced the religion of Moham- 
med ; the barbarian conquerors were themselves conquered by the re- 
ligion of the vanquished, all whose dogmas and religious teachings they 
strictly adopteil, e\ en to the principles of public right that sprung out 
of them. For this reason their relations with the Christian nations con- 
tinued upon the same footing, and the system of the capitulation was 
kept up. Indeed, the capitulations of the Sublime Porte with the Euro- 
pean Powers are only a copy of those previously granted by the Arab 
sovereigns, and more especially of those between Egypt and the Italian 
republics. After the downfall of the Arab empire, those people who 
had had, in times pa«t, treaties of friendship with the Oriental princes,, 
were the very ones who first entered into similar relations with the Otto- 
man Porte. 

* See Appendix No. II. 

t See the capitalation of 1173, and also those of 1154 ; it is said : "Nee aliquis Ves- 
tiorum SiIercatoiTiin secum addnxerit aliquem ex Francis Suriae in Patriam nostram 
eos sciente io Similitudinem Mercatorum." 

X The Khatt-Sharif, of 6 Muharram 935, September 20, 1528, of Sulaiman I, confirm- 
ing the ancient privileges of the French and Catalonians in Egypt, is given by de 
Testa in his i?fciiei7, tome i, p. 23. 

$These capitulations are given by Gatteschi in his Manuale di Viriito, etc. See c^pen- 
dix No. Ill of this report. 
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b. CAPITULATIONS WITH THE OTTOMAN PORTE. 

The history of these capitulations or treaties with the Porte, following^ 
the chronological order in naming the European states that obtained 
them from the new empire, is briefly as follows : 

Italian republics. — After the taking of Constantinople by the Ottomans 
in 1453, Genoa and Venice were the first European states which stipu- 
lated regular capitulations with the Porte. On the 29th of May, 1453, 
the Genoese obtained of the conqueror (el-Ghazi) a letter of privilege 
in the form of a firman;* and in the following year, 1454,t Venice con- 
eluded a very advantageous treaty with Mohammed II, which is con- 
sidered as the basis of all the succeeding relations of the Venetians 
with Turkey. It should alscJ be regarded a« the first instance of capit- 
ulations accorded to the powers of Europe by the Sultans of Constanti- 
nople-l This treaty is particularly important on account of the mention 
made in it of an earlier one— that, namely, of Adrianople — thus showing 
that the Venetians had commercial dealings with the Ottomans even 
before the conquest of Constantinople. 

These first capitulations with the Venetians were afterwards confirmed 
and enlarged by the said Mohammed II on the 26th January, 1479, the 
14th July, 1480, and in 1481, and by the succeeding Sultans, Baj^azid II, 
Salim I, and Suleiman I, in 1521, 1534, 1539, and 1540, and by all suc> 
ceeding sovereigns down to 1733 (see Militiz Manuel des Consuls.) 

The capitulations with the Sultans of Constantinople do not differ 
substantially from those previously stipulated with the other Moslem 
princes, whether of Egypt, Spain, Tunis, Tripoli, or the African states j 
in many of their provisions they are an exact copy of them. Hence 
they ought to be considered as a mere continuation, or rather as being 
one and the same thing. 

France, — After Italy, the first European nation that concluded capit- 
ulations with the Porte was France, which in 1528 had obtained the 
confirmation of the privileges that had been granted by the Mameluke 
Sultans of Egypt to the Catalonians and French. § This treaty of con- 
firmation which was granted by Sultan Suleyman, and is given by Char- 
riere in his "N^egotiations of France in the Levant''( Vol. I, p. 121), is both 
in Italian and in French, for at that time the diplomatic language of the 
Levant was Italian, and continued to be such for a long time after, so 
that even the capitulations with Prussia of 1761 are in that language. 
And in 1535, in the reign of Francis I, through Jean de la Forest^ France 
obtained from Suleyman I direct capitulations also worded, like the 
foregoing, in both French and Italian. (Charriere, Vol. I, p. 283.) 

The French capitulations were afterwards amplified, renewed, and 
confirmed : In 1569, during the reign of Selim I and of Charles IX ; in 
1681, during the reign of Murad III and of Henry III ; in 1604, during 
the reign of Ahmed I and of Henry IV; in 1673, during* the reign of 
Murad IV and of Louis XIV. 

*See Sauli, Delia Colohia dei Genovesi in GalatUj tome 2, lib. 3., p. 127. 

tMnratori, Eerum Italicarum, tome 18, p. 700. Dam, Histoire de la Rep, de Venic^y 
tome iii, lib. 16, p. 15. 

tFor the Italian version of the treaty of 1454, see Getteschi^s Manuale di Diritto^ ete. 
The first article contains a clause providing for the extradition of political and criminal 
offenders. Tome ii, part ii, liv. 3, chap, i, sect. 12, § 20. 

$ See, however, De Testa in his Becueil des Traites^ vol. i, note 3, on pa^es 22 and 23, 
where lie speaks of the Katt-Sharif of Sultan Salim I, given in April or May, 1517, at 
Gaza, in confirmation of the privileges granted by virtue of the commandment of Kan- 
son Gavri, the last Sultan but one of the Circassian dynasty of Egyptian Sultans, in 
favor of the French and Catalonia us at Alexandria. 
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Lastly, they were renewed in 1740, between Louis XV and IVIalimjld 
I, and are those actually in force,* by virtue of their confirmation in 
article 2 of the treaty of peace of 1802, between Napoleon the first and 
the Sultan Salim the third. They were afterwards again conOrmed in 
article 1 of the two treaties of commerce and navigation of 1838 and 
186Lt 

The French capitulations deserve special consideration, for whilst 
they were origiually modeled after the pattern of the Italian capitulations 
that precede them, so they in their turn served as a model for the suc- 
ceeding capitulations entered into by the Polite and the Christian powers. 
And perhaps this is the reason why they have been held by many as 
the oldest and first capitulations granted by Moslem princes to the na- 
tions of Europe. They are, moreover, mo*st lengthy and replete with 
privileges and concessions to France, so that it can be said that to know 
the French capitulations thoroughly is to know those of every other 
power, saving a few variations and additions that have been made in 
the most recent ones.f 

England. — It was not until towards the close of the sixteenth century 
that England had a direct trade with the Levant worthy of notice ; and 
it was only in 1579 that Queen Elizabeth obtained of Murad III permis- 
sion for her subjects to trade freely in the Ottoman Empire like the 
Venetians, the French, the Poles, and the subjects of the Emperor of 
Germany. That permission was the presage of the capitulations obtained 
by England, and is contained in "The letters sent from the Imperial 
Musulmanlike higbeness of Soldan Murad kan to the sacred regal maiestie 
of Elizabeth, Queen of England, the 15th March, 1579, containing the 
grant of the first privileges." — (Hackluyt, The principal navigations, 
tome, ii, part j, p. 137.) It was renewed in 1600 and 1610. Fuller 
capitulations were granted on the 28th October, 1641, to King Charles 
I by Sultan Ibrahim. The last ca])itulations, which contain all preced- 
ing privileges, were accorded by Muhammad IV to Charles II, in Sep- 
tember, § 1675, and are the ones that to this day govern the political 
and commercial relations of the two states, the Dardanelles treaty of 
January 5, 1809,|| having done little else than reestablish the good re- 
lations previously existing, and refer to the preceding stipulations. (See 
Marten'^s Recueil, tome v, suppl., p. 160; see also Hertslet's Collection 
of treaties, &c., between Great Britain and foreign powers, London, 
1840, vol. ii, pp. 346-377, and Hertslet's Treaties and tariffs, Turkey, p. 3.) 

Holland. — After France and England Holland was one of the Euro- 
pean states that early obtained capitulations from the Porte. At first 
the Dutch trade with the Levant was carried on through the French and 
the English. It was not until after the revolution of 1579 that the United 
Provinces began to trade directly in the Mediterranean, but still under 
the protection of the French flag, and Sultan Muhammad III, in his 
Firman entitled '^Deed of privilege of the Great Lord Maomet IIL 
granted to the United Provinces of the Low Countries, to enable them 
to trade in his States, done at Constantinople, at the close of the month 
of Eamazan, 10061] (April, 1598),'' imposed upon the merchants of Flan- 

*The French capitulations of 1740 are to be found in de Testa's Eecueilj vol. i, p. 
187, and pp. — . See Appendix No. 16, with this report. 

tS»'e de Testa's Recneil des Traites, &:c., to»ue i, Precis ImtorUpie, pp. 1 to 5. 

t An Enji^lish translation of a portion of the Frenh capitulations of 1740 are to be 
found in Hertslet's "Treaties and tariffs regulating the trade between Great Britain 
and foreign nations, and extracts of, etc.," by Edward Hertslet (part concerning 
Turkey), London, 1875. 

^ Du Mont, tome vii, p. 1. 

II See Elliot's Amer. Dipl. Code, Washington, 1834, vol. ii, p. 207. 

% See Martens' Recueil, vol. v, p. 11. 
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ders the condition of trading under the French flag and under the pro- 
tedlion of the French consul. This pri\aleffe was followed by the capitu- 
lations of 1612 of Ahmed I, who conceded to the Dutch the right of trad- 
ing under their own flag and of having their own ambassadors and con- 
suls.* In 1634 these capitulations were confirmed by Murad IV. Lastly, 
they were renewed and amplified in September, 1680, by Sultan Muham- 
mad IV, and are the ones now in force. (Du Mont, tome vii. Part II, 
and D'Hauterive & Cussy, Part II, tome iv.) 

Austria. — Although Austria was at an early date in relations with the 
Turks, with whom it was frequently at war in the defense of its eastern 
provinces that were exposed to invasion by the Ottomans, yet it did not 
contract treaties of peace with them till the 11th November, 1606, at 
which time a twenty-years' truce was concluded, which Schoell, in his Sis- 
toire dbregee, tome 14, Part 3, introduction, calls ^^ Instrumentum Caesa- 
reum padjlcationis ad sittm lorocJcy inter Budulphum Rom. Imper. ac Hun- 
garian Regent, et Achmete^n J, Turcarum Sultanum initiae in die festo 8, 
Martini 1606.'' But the oldest stipulations relating to commerce that 
can be considered as the first capitulations of the Porte with Austria 
are of July*l, 1615,t which were confirmed in 1616, and greatly enlarged 
in the month of June, 1617. A new treaty of commerce was' signed at 
Passarowitz between the Emperor and the Porte on the 27th of July, 
1718, which confirmed the ancient privileges. This treaty, confirmed 
September 18, 1739, February 25, 1784, and August 4, 1791, constitutes 
the capitulations that still govern the commercial and political relations 
between the Porte and Austria ; and the latter, having incorporated 
Venice with itself, could also invoke in its own favor the privileges for- 
merly granted by the Porte to the Venetians. (See the Raccolta dei 
Frattati, ect, concernente il commercio e la Navigazione dei sudditi Austria^ 
negli Stati delta Porta Ottomana. Vienna, Hof- und Staasdruckerei, 1844. 
The introduction to this collection, covering but seven pa^es in large 
print, gives a full view of all the capitulations that can be invoked by 
Austria in favor of its commerce in Turkey. 

Russia. — Eussia had had relations and commercial treaties with the 
ByzantineEmpire before the Turks took Constantinople. After thatevent 
the Czar of Eussia had no relations with the Sultans till the seventeenth 
century, and several treaties of peace were executed between the two 
powers. But it was only in 1711 that a treaty relating to trade was ex- 
ecuted between them, and in 1720 the Porte permitted Eussia to have 
a resident ambassador at Constantinople. Finally, the most complete 
treaty relating to commercial relations is that of June 10-21, 1783, which 
can be regarded as containing the real capitulations of Turkey with Eus- 
sia, and is the one still in force, f The succeeding treaties have only 
confirmed its provisions. Poland also, incorporated for the most part 
into the Eussian Empire, had its capitulations with the Sublime Porte 
(Poland's Treaty of Peace, &c., with Turkey in the year 1621). 

ikceden. — The ties of friendship that existed between Charles XII, 
King of Sweden, and the Porte gave rise to capitulations between both 
those states that were entered into by Frederic I, of Sweden, with Mah- 
mud I, on the 10th of January, 1737. They are drawn up in Turkish 
and Latin. (See Martens' Gours Diplomatique, tome ii, p. 968.) 

Ifenmarlc. — Until the middle of the eighteenth century Denmark was 
obliged to place its vessels that frequented the seaports of the Levant 
under the protection of foreign flags. But on the 14th of October, 1756, 
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* Da Mont, tome v, part^THi^ I \ 

tSee Schoell. Histoire ahrege^ tome 2, Part 3, introduction. 

♦ See Martens and de Cussy's Eectieily edit. Brockliaus, Leipsic, 1846, tome i., p. 27. 

S. Ex. 3 2 
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it obtained of Saltan Othman III capitulations, in Arabic and in Latin, 
that put it on the same footing as the other Christian nations that then 
had treaties with the Porte. (See Martens' Coura Dijplomatiquej tome iii, 
liv. 6, chap. 8, p. 899.) 
Prussia. — ^Before the time of Frederick the Great of Prussia there 

existed no treaty between that power and the Porte. On the ^ . , . — q- 

1761, a treaty of commerce and friendship, in Turkish and Italian, was 
concluded, which constitutes the capitulations with Prussia. 

Qermany, — ^The capitulations at present in vigor between the Sublime 
Porte and the German Empire are, first, the above-mentioned Prussian 

capitulations of ^ — ^ 1761 ; second, the capitulations with the 

free Hanse cities of Liibeck, Bremen, and Hamburg of May 18, 1839, 
whose article 8 is almost w^ord for word like article 4 of the United 
States treaty of 1830 ; and the supplementary convention of September 
7, 1841, and the commercial treaty with those cities of September27, 
1862 5 third, article 12 of the treaty of Paris of 1856, between Prussia, 
France, Great Britain, Austria, Eussia, and Sardinia with the Sublime 
Porte ; fourth, articles 1, 14, 15, and 16 of the commercial treaty between 
the ZoUverein and Turkey, of March 20, 1862, to which both the Mack- 
lenburgs adhered on the 5th of November, 1868; fifth, the consular treaty 
between Bavaria and the Sultan of Turkey of August 25, 1870 ; and, 
sixth, the 8th article of the Treaty of London of March 13, 1871, be- 
tween the German Empire, France, Great Britain, Italy, Austria, Rus- 
sia, and Turkey. (See the German Consular Treaties, published by the 
German Foreign Oflace, Berlin, 1878, pp. 157-170.) 

Sjpain. — The bloody wars between Spain and the Moslems precluded 
that power for a long time from having friendly relations with the Porte. 
Since the time in which the Catalonians obtained franchises no treaty 
had been dbncluded between Spain and the Porte ; and it was only on 
the 14th of September, 1782, that the Spanish capitulations were granted, 
in the form of a treaty of peace and commerce, concluded between 
Charles III and the Sultan Abd-ul Hamid I. (Martens' Eeeueily tome iii, 
p. 406, and Martens' and de Cussy's Eectieil, edit. F^ A. Brockhaus, Leip- 
sic, 1846, t. i, p. 235.) 

Sardinia. — Before the annexation of Genoa, Sardinia was a kingdom 
of no maritime importance, and it is not to be wondered at that before 
the present century no treaty had been entered into by it with Moslem 
countries or with the Sublime Porte. After that annexation, however, 
the maritime commercial relations of the Sardinian kingdom with the 
Levant grew considerably, and the necessity for a treaty became urgent. 
True, it could have invoked in its favor the ancient privileges granted 
to the republic of Genoa by the Moslem states. But owing to the weak- 
ness of that republic, they had been well nigh forgotten, and the Geno- 
ese ships had been constrained to place themselves under the French 
flag, or under that of some other nation, to be able to sail with security 
in the waters of the Mediterranean and in the Archipelago.* Treaties 
of commerce and peace were concluded between Sardinia and Algiers 
on the 3d of April, 1816; with Tunis on the 17th of April, and with 
Tripoli on the 29th of April of the same year. It also entered into a 
treaty of peace and commerce with Morocco on the 30th of June, 1816 1. 
But capitulations with the Ottoman Porte were not concluded until 

* Martens' Cours Diplomatique^ tome iii, sect, xi, chap. ii. 
tTraitd's publiques cle la maitson de Savoie, tome iv. 
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October 25, 1825*, between Charles Felix and Sultan Mahmiid II, and 
those even not directly, but through Great Britain, they having been 
signed by Lord Strangford in the name of Sardinia. (Traites publiques 
de la maison royal de Savoie, tome iv.) 

These capitulations are by no means the most complete and detailed 
of their kind ; and what is still more striking is that not the least men- 
tion is made in them of the ancient capitulations, not even of those ob- 
tained by Genoa in 1605. They are nevertheless of the greatest impor- 
tance for Italy, since after the creation of the Italian kingdom they 
serve to a great extent in regulating its relations with the Ottoman 
Porte.. Lastly, the capitulatious with Tuscany, of February 12, 1833 1, 
and with the kingdom of I^aples, of April 7, 1740, must be taken into 
account, because in the treaty of navigation and commerce of 1861, be- 
tween Italy and Turkey, they are expressly confirmed in the following 
Tvords : " All the rights, privileges, and immunities that have been con- 
ferred upon Italian subjects and ships by the capitulations and treaties 
formerly concluded between Turkey and the states that actually form 
the Italian Kingdom," &c. 

United States, — For many years only one state of the Western Hemis- 
phere had treaties with the Ottoman Porte, that is the United States 
of North America. The first treaty between these widely separated 
powers was concluded at Constantinople, May 7, 1830, ratified by the 
United States Senate February 2, 1831, and formally proclaimed by the 
President February 4, 1832. The original of this treaty was in the 
Turkish language, and as there arose at one time a question of consider- 
able importance upon the text of its fourth article. It will be weU to 
quote here at some length from the notes contained in the volume of 
^'Treaties and Conventions concluded between the United States of America 
and other Powers since July 4, 1776, revised edition^^^ cfcc, Washington, Gov- 
ernment Printing Office, 1873, on pp. 1060-1063 : Quotation as follows : 

Various attempts were made prior to 1830 to negotiate a treaty of amity and com- 
merce with the Ottoman Porte. These efforts hegan in 1817, before which time Amer- 
ican commerce in Turkish dominions had been "under the protection of the English 
I^evant Company, for whose protection a consulate duty, averaging one and one- 
fourth per cent, on the values of cargoes inward and outward, was paid." On the 12th 
of September, 1829, full power was conferred upon Commodore Biddle, in command of 
the Mediterranean squadron, David Offley, consul at Smyrna, and Charles Ehind, of 
Philadelphia, jointly and severally, to conclude a treaty. They were instructed to 
make a commercial treaty upon the most favored nation basis, and they were referred 
to previous negotiations by Offley, in which he had been instructed to *^be careful to 
provide that the translation shall be correct, and such as wiU be received on both 
sides as of the same import. 

Rhind made a great mystery of leaving America. "He sailed at night in a packet 
for Gibraltar, where he joined Biddle, and they proceeded together to Smyrna ; but 
-when Offley came on board in that port he informed them that it was perfectly well 
known in Smyrna that they were commissioners." 

Rhind expressed his disappointment. It was then agreed that he should go alone 
to Constantinople and commence, the negotiations while his colleagues waited at 
Smyrna. He proceeded there and presented his letters of credence. After these cere- 
monies were over he submitted a draft of a treaty to the Reis Effendi. Some day^ 
later he was shown the Turkish text of a treaty, and was told by the Reis Effendi 
that it was "drawn up in strict conformity with the one which he had submitted, 
and on the 7th of Miiy the treaty of 1830 was signed, the Turkish text being signed by 
the Reis Effendi as it had been prepared by him, and the French text being feigned by 
Rhind after examination and comparing it with the Turkish. A secret and separate 
article was also signed at the same time, respecting the building of ships and pur- 
chase of ship-timber in the United States. Rhind then dispatched a special messen- 
ger to summon his colleagues to Constantinople. 

* October 25, 1823 (not 1825). See Martens' and de Cussy's Recueily edit. F. A. Brock- 
haus, Leipsic, 1846, tome iii, p. 573. 

t Martens' and de Cussy's Rectieily edit. F. A. Brockhaus, 1846, tome iv, p. 373. 
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Wheu they arriyed, and were made acquainted with the separate article, they dis- 
approved of the latter, but rather than lose the treaty they signedjioth the treaty 
and the separate article in French, and informed the Secretary of State of the reasons 
for their course. This caused a great breach between them and Rhind. 

The Senate approved of the treaty itself, but rejected the separate article. David 
Porter was then commissioned as charge d^affaireSy and was empowered to exchange 
the ratifications of the treaty, and to explain the rejection of the separate article. 
When he arrived in Constantinople he was met with complaints at the rejection of the 
separate article by the Senate. Then he reports that a discussion was had " on the re- 
turn of the translation made at Washington, instead of the one signed at Constanti- 
nople." It appears from the archives of the Department of State that four transla- 
tions were sent to America : 1st, an English translation from the original Turkish, not 
verified ; 2d, a French translation from the original Turkish, verified by Navoni, the 
American dragoman ; 3d, another French translation, in black ink, with annotations 
in red ink ; 4th, another English translation, made from the French. The translation 
which went before the Senate and was acted on by that body was neither of these. 
No French version appears to have been transmitted to the Senate with the Turkish 
text, but a new English version, which, from internal evidence, as well as from the 
tradition of the department, may be assumed to have been made in the Department 
of "State mainly from the French version No. 3. Whether this be so or not, it is cer- 
tain that the French translation signed by Biddle and his colleagues was not the 
version which was submitted to the Senate, and which, after ratification, was offered 
in exchange at Constantinople. 

Porter met the difiBculty by signing a paper in Turkish, of which he returns to Wash- 
ington the foUowiug as a translation : " Some expressions in the French translation of 
the Turkish instrument exchanged between the plenipotentiaries of the two contract- 
ing parties, and which contains the articles of the treaty of commerce concluded 
l>etween the Sublime Porte and the United States of America, not being perfectly in 
accordance with the Turkish original, a circumstance purely the effect of translation, 
and the Government of the United States'being satisfied with the Turkish treaty, and 
having accepted it without the reserve of any word ; therefore, on every occasion the 
above instrument shall be strictly observed, and if, hereafter, any discussion should 
arise between the contracting parties, the said instrument shall be consulted by me 
and by my successors to remove doubts." 

. This was received at the Department of State on the 5th of December, 1831, and 
there is no evidence that the act was disapproved. An item was inserted in the ap- 
propriation bill to enable the President to carry out the provisions of the treaty. 
Porter's dispatches were placed at the service of the Committee of Foreign Affairs of 
the House ; the subject of the appropriation was discussed in the House, and the ap- 
propriation was passed. 

No question arose respecting the difference between the versions until 1868, when 
the Turks claimed jurisdiction over two American citizens arrested and imprisoned by 
the Turkish authorities in Syria for alleged offenses against the Ottoman Government. 
This claim of jurisdiction over two American citizens was resisted by E. Joy Morris, 
the American minister, who referred to that part of the fourth article of the treaty of 
1830. which provides that *' even when they may have committed some offense they 
shall not be arrested and put in prison by the local authorities ; but they shall be 
tried by their minister or consul, and punished according to their offense." The min- 
ister of foreign affairs replied that the translation was incorrect ; that the words 
'^ they shall be tried by their minister or consul, and punished according to their offense, " 
and the words "they are not to be arrested," were not to be found in the Turkish text ; 
and he cited Porter's declaration in support of his claim that the Turkish text should 
be accepted as the standard. Morris then, under instructions, secured, through the 
Bussian ambassador, translations to be made from the Turkish text in Constantinople 
by the first dragoman of the Prussian legation, by the first and second dragoman of 
the Russian embassy, and by two former dragomen of the Russian embassy, and sent 
them to the Department of State. In no one of these were found the words objected 
to by the minister of foreign affairs, nor any equivalent. Mr. Fish then instructed 
liorris that the President had '* determined to submit the facts to the consideration 
of the Senate and await its resolution before inaugurating any diplomatic action." 
This was done. 

In 1862 a new treaty of amity and commerce was concluded. Mr. Seward wrote to 
the negotiator (E. Joy Morris), "Seeing no cause to question the justice or the expe- 
diency of the treaty you have negotiated, I have the President's instructions to sub- 
mit the same to the Senate for its consideration." 

In 1855, before question was made of the translation from the original Turkish of 
the treaty of 1830, Attorney-General Gushing held that citizens of the United States 
enjoyed the privilege of exterritoriality in Turkey, Egypt, Tripoli, Tunis, and Morocco. 
And Attorney-General Black held that the consuls had judicial powers only in crimi- 
nal cases. 
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The note on page 233 (Appendix No. 1) of the TJnited| States Consu- 
lar Eegulations for 1874 was to the same eflfect. I was at that time so 
exercised by the barest possibility of the loss to United States residents 
in the Ottoman Empire of this greatest of all boons of the capitulations 
that I went into the question as closely as the few books then at my com- 
mand enabled me to do, and wrote to the Hon. George H. Boker, then 
United States minister resident at Constantinople, giving him the result 
of my examinations, which, so far as my memory serves me, were briefly 
these : That the capitulations with the United States contained no soli- 
tary or unprecedented condition in this respect. In support of this 
statement I referred to the following treaties : 1st, Article XXVI, para- 
agraph 4 of treaty of commerce and navigation between Ottoman Porte 
and Greece of 1855 ; 2d, Article IV of the treaty of the United States with 
the Ottoman Porte, which is the one in question 5 3d, Article VIII, already 
referred to in this report, of the capitulations with the Free Hanse 
cities of Lubeck, Bremen, and Hamburg of May, 1839, which article is 
almost word for word the same as Article IV in question ; 4th, treaty, 
signed at Balta-Liman, August 3, 1839, between the Ottoman Porte 
and Belgium, Article VIII, paragraph 2 ; 5th, treaty between the Ottoman 
Porte and Portugal, March 20, 1843, Article VIII (all those treaties are to 
be found in Martens' Becueil Manuel et Pratique^ edit. F. A. Brockhaus, 
Leipzic, 1846 to 1857)5 and lastly, 6th, to the capitulations with Sweden, 
January 10, 1737, to be found in Martens' Cours Diplomatique, tome ii, 
p. 968, regarding cases of delictum to be judged by consuls and not by 
locjfl tribunal.* The letter containing my speculations on this subject 
was forwarded by Mr. Boker to Hon. Hamilton Fish, then Secretary of 
State. Whether it had any weight I never heard, for Mr. Boker was 
soon after appointed minister to the court of St. Petersburg. But on 
the 12th of May, 1877, John T. Edgar, esq., the United States consul at 
Beirut, received from the Hon. Horace JMaynard, United States minister 
at Constantinople, an instruction^ worded as follows : 

No. 153, M. C] Legation of the United States, 

Constantinople, May 12, 1877. 

Sir : A dispatch from the Department of State, dated April 17, 1877, gives an inter- 
pretation of the fourth article of the treaty of May 7, 1830, between the United States 
and the Ottoman Empire, and holds that by the provisions of this article the Govern- 
ment of the United States understands that its citizens who may be found to be of- 
fenders against Turkish law, within the Ottoman dominions, shall, nevertheless, bo 
held to be invested with the privilege of exterritoriality, and shall not be held amena- 
able to Turkish law or procedure, but may claim the right of being tried, and, if con- 
victed, punished according to the laws of their own country, which may be in exist- 
ence in relation to offenses similar to that with which they stand charged. This means, 
among other things, as American citizens very well understand, and, as it may well be 
supposed, was fully within the contemplation of the government in concluding the 
treaty, that the accused shall be apprised of the specific offense with which he may 
be charged ; that he shall be confronted with the witnesses against him, and that he 
shall have the right to be heard in his own defense, either by himself or such counsel 
as he may choose to epiploy to represent him ; in short, that he shall have a fair and 
impartial trial, with the presumption of innocence surrounding him as a shield at all 
stages of the proceedings until his guilt is established by competent and sufficient 
evidence. 

The concluding words of the article, ^^ following in this respect the usage ohsei'ved 
towards other FraiikSy^ are interpreted to mean nothing more than that the right of 
being tried by the ministers or consuls of their own country shall be secured to citi- 
zens of the United States in the same measure as similar rights are accorded by the 
Ottoman Government to the citizens or subjects of other Frank nations, reference 
being had in each case to the laws or mode of procedure of the nation to which the 
Frank culprit may belong ; but not to have any controlling effect upon the express 
stipulations of the article itself. 

* Wenck., vol. i, p. 471, and d'Hauterive, vol. 5, part 2, page 207, art. 8,concerning 
cases of murder. 
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The despatch proceeds to declare that with these views of the true meaning of the 
treaty a-s expressed in article 4,* the Government of the United States is not prei:)ared 
to admit of any interpretation of that article which would abridge the right intended 
to be secured by it in favor of American citizens who may he held to answer for 
offenses committed within the Ottoman dominions, and concludes by instructing me 
to insist that all American citizens coming within the purview of the fourth article of 
the treaty in question shall be held answerable before the minister or consul of the 
United States. This important instruction sensibly modifies that given to my prede- 
cessor, Mr. Morris, on the same subject (Consular Regulations, 1874, page 233, note), 
and will hereafter control the action of the diplomatic and coQSular oflScers of the 
United States in the Ottoman Empire. 

It is brought to your notice that it niay form a rule for your own conduct, and that 
you may at your earliest convenience direct the consular officers under your jurisdic- 
tion to observe it also as a rule for theirs. 

I am, sir, very respectfully, your obedient servant, 

HORACE MAYNARD. 

The final solution of the difference in the manner set forth in this in- 
struction was to me most welcome and reassuring. 

Belgium. — Belgium, also, after it became independent of Holland, con- 
cluded a treaty of commerce and amity with the Porte, that, namely, of 
August 3, 1838 (?), 1839 (?) t between Leopold I and Mahmud II. It 
contains the same provisions as the treaty with the United States re- 
ferred to above. Besides the provisions concerning the jurisdiction 
accorded to consuls over the citizens or subjects of their respective 
states even in cases of offenses committed against the subjects of the 
Ottoman Porte, these two treaties, namely, that with the United States 
and that with Belgium, contain slight modifications of the provisions of 
the older capitulations respecting causes (in which the sum shall ex- 
ceed 500 piastres) that are to be submitted, not to the provincial tri- 
bunal, but to the Bivdn or Sublime Porte. (Martens' IlecueiL)X 

Hanse Cities. — Although the Hanseatic Cities began at an early date 
to frequent the seaports of the Levant in their vessels, they had no 
direct treaties with the Porte till quite recently. They traded in the 
Levant under the protection of the Imperial flag, as appears from article 
1 of the instrument executed between Charles YI and the Porte, on the 
25th May, 1747. On the 18th May, 1839, a direct treaty was concluded 
at London by the free cities of Hamburg, Bremen, and Liibeck, which 
was supplemented by the declaration of September 7, 1841. (See above, 
Prussian capitulation and Martens' EecueiL) 

Portugal — ^Prior to 1830 Portugal had taken steps towards the con- 
clusion of a treaty with the Porte through the court of Austria. It 
seems that the Porte did not receive these propositions with favor, as 
that power had no consuls in the ports of the Levant, but only one 
such in Egypt, who was not, however, furnished with an exequatur 
J^trom the Porte, but only with a Bera^at from the Pasha. On the 26th 
f ;A'' March, 1843, a treaty was concluded, and Portugal now has capitula- 
► , tions with the Porte just like those of the other European Powers. (See 
V ,. Martens' and de Cussy's EecueiL) 
' V Greece. — In 1840 a treaty of commerce and navigation had been ne- 

* As to the clause of this fourth article regarding the causes, exceeding 500 piastres, 
to he suhmitted to the Sublime Porte, there was then no Divdn Ahk^n Adlieh, and 
the Grand Divan (see French capit. of 1740, art. 41, and Russian capit. of 1783, art. 
64), or Council of State, would have had to hear such causes. For the composition 
and attributes of the Divdn at or about that time, see Grassi^s Chnrte TurquiCy Paris, 
1825, tome i., page 255, Sub. verbo Divdn. The Eels Effendi was then a member of this 
court or Divdn. 

1 1838 or 1839— the texts differ as to the year. 

X See Elliot's American Diplomatic Code, Washington, 1834, vol. 2, pp. 693-695 ; see, 
also, Martens' and de Cussy's liecueil, edit. F. A. Brockhaus, licipsic, 1846, and after- 
wards. 
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gotiated at Constantinople between these two states, but as the Greek 
Government refused to ratify it, the commercial and political relations 
between them were governed by the convention of 1832,* in which the 
European powers had recognized Greece as an independent state. On 
the 27th of May, 1855 (1854!), a treaty of commerce and navigation was 
at last concluded and signed at Calindja, by virtue of which Greece 
enjoys the same privileges as every other European nation. (See Mar- 
ten's and de Cussy's Becueil.) 

Brazil, — After the United States, the only other power of the West- 
ern Hemisphere to enter into treaty relations with Turkey has been the 
Empire of Brazil. On the 5th of February, 1858, a treaty of commerce 
and navigation between that empire and the Sublime Porte was signed 
at London. (See Hertslet's " Treaties and Tariffs,'' London, 1875, part 
entitled <^ Turkey." 

Bavaria, — The most recent of all the capitulations that the Porte has 
concluded with Christian nations are those with Bavaria, contained in the 
consular treaty between those two powers of August 25, 1870, which has 
been already referred to above under the heading " Germany." 

From the foregoing historical inquiry into the origin and progress of 
the capitulations, it appears that the Christian nations come in the fol- 
lowing order as to the greater age of similar treaties : 

1. Italy, 7. Sweden, 13. Belgium, 

2. France, 8. Denmark, 14. Hanseatic Cities, 

3. England, 9. Prussia (Germany), 15. Portugal, 

4. Holland, 10. Spain, 16. Greece, 

5. Austria, 11. Sardinia, 17. Brazil, 

6. Russia, 12. United States, 18. Bavaria. 

III. — The Spirit and Contents of the Capitulations. 

In spirit and import the earlier capitulations differ but little from the 
more recent ones. The former are more detailed and diffuse in their 
wording ; the latter are more concise and better arranged. But they 
all accora the same privileges and exemptions, another instance of the 
fixedness that characterizes everything oriental. The capitulations with 
the different powers constitute, as it were, one single whole, which each 
nation can turn to its own advantage, by reason of the condition stipu- 
lated for with the Porte by every power, that it shall grant it the same 
privileges and rights conceded or that shall be conceded to any other 
power. The Porte has thus bound itself to exercise no preference towards 
any one of the states with which it has treaties, but to make them all 
share alike in the benefits of the provisions contained in the treaties it 
has entered into with each of them. In all the treaties of commerce 
entered into by the Porte since 1861, it is expressly stated ^^ that all the 
rights, privileges, or immunities that the Sublime Porte now grants or 
may hereafter grant to the subjects, vessels, commerce, or navigation of 
any other foreign power, the enjoyment of which it shall tolerate, shall 
be likewise accorded, and the exercise of the enjoyment of the same 
shall be allowed to the subjects, ships, commerce and navigation 

It becomes necessary^ therefore, to ascertain what are the privileges 
and rights that are accorded by these capitulations with foreign powers 
in general, to study the spirit and contents of these capitulations, and 
make, so to speak, a summary of these manifold conventions, and re- 
duce them to their simplest and most concise expression. 

* See Eliott's Amer. Dip. Code, Wasliington, 1834, vol. 2, pp. 175, 177, 217, and 221. 
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As lias been already observed, the word capitulations is especially 
used to indicate the treaties that the Porte has entered into with the na- 
tions of Christendom. Perhaps the employment of this word was meant 
to express that the Porte did not intend to l)ind itself to perpetual peace 
with the Christian nations, but only to consent to truces or armistices, 
depending for their duration upon its good will.* It was further meant 
to indicate that these were not stipulations between two contracting par- 
ties, entered into for their reciprocal good, biit only grants of privBeges 
and immunities that the Porte made, out of its generosity, to the na- 
tions with whom it dealt.t This is especially true of the ancient capit- 
ulations. But, since over a century ago, Turkey has concluded treaties 
of perpetual peace with conditions of reciprocal obligation ; and the 
capitulations with Venice of 1454 have both the form and substance 
of a veritable treaty, with reciprocal obligations. jS^evertheless, these 
compacts have always borne the name of capitulations, which even 
now is used to distinguish them from those existing between Chris- 
tian nations. And why f Because, although different in form to those 
that preceded them, they contain provisions that are identical in sub- 
stance. That the old. capitulations were mere grants of privileges ap- 
pears clearly in those obtained by Pisa and Florence from the Mos- 
lem princes and especially from the Sultans of Egypt. Thus those 
of 1173, that were got from Saladin, speak only of the requests or 
prayers made to Mm by the Pisan ambassador for obtaining, in behalf 
of the Pisan merchants, toleration and exemption from burdens, and 
of a simple granting or adhesion on the part of the prince. | Still 
clearer are those of 1488, between Kait-Bay and Lorenzo the Magnifi- 
cent. In them it is said in so many words that the envoy of the 
Florentine republic had presented himself at the court of that ruler, 
and had requested of our henejieence the renewal and confirmation of the 
said capitulations; and the various heads (capitulations) are then enu- 
merated, commencing with this formula : Louis, aforesaid^ ivith his com- 
panions j did aslCy &c., c&c, and ending thus : Jfe order the eocecution of 
this, § 

In the French capitulations of 1740 we find the same thing, namely, 
that the French ambassador requested the confirmation of the ancient 
capitulations, which was granted by the Sultan in these terms: "We 
have by these presents ordained, in their fullest extent, the ancient and 
renewed capitulations, as well as the articles inserted after the aforesaid 
date 5 ♦ * ♦we have granted them exemption from," &c., &c. !| 

The English capitulations, too, contain the following formula : " She 
(the Queen) having earnestly implored the privileges in question, her 
entreaties were acceded to, and these, our high commands, conceded to 
her" (Hertslet, vol. ii, p. 347); and Art. XXXIII of the British capitu- 
lations : "That differences and disputes having heretofore arisen between 
the ambassadors of the Queen of England and King of France touching 
the affairs of the Flemish merchants, and both of them h^Yxng presented 
memorials to our Imperial stirrup, praying that such of the said mer- 
chants," &c., &c. (Hertslet, above referred to.) 

The Sultans could not conduct themselves diff*erently towards the 
Christian sovereigns, for they deemed them in no way their equals, but 

* See deCussy's Dictionuaire du diplomate, 8ub verbo Capitulation; and MorieniPs 
Dictionaire des clianceUeries, sub verbo Capiiulation. 

t See Flassan^s Histoire de la diplomatie frangaise, tome ii, p^riode iv, liv. i, p. 227, 
Note I. 

t See Amari's Diplomi Arabi, p. 257, and Gatteschi's Manuale and Appendix II. 

$ See Amari's Arab Diplomas, p. 38*2, and Appendix, No. III. 

II See Ferand Giraud, De la Junsdiction dans les J^chelles, p. 72. 
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far beneath them in dignity and power, and considered themselves to 
be the true and only sovereigns of the earth. This is a principle of 
Moslem public law ; the only rightful lords of the world are the Sultans ; 
all others deserve nothing but pity and toleration. This being so, how 
could they make treaty stipulations ? Treaties are entered into between 
equals. Toward inferiors, as toward subjects, only grants and favors 
are possible. 

In the capitulations with France the Sultan calls himself "The Sul- 
tan of glorious Sultans, Emperor of powerful Emperors, distributer of 
the crowns of the Chosroes* that are seated upon thrones, the Shadow of 
God upon earth, » * * possessorof a number of cities and fortresses, 
to name which and boast of the same is here needless. I, who am the 
Emperor, the asylum of justice and the king of kings, the center of vic- 
tory, &c. I, who, by the real Might [of Grod], the fount of happiness, am 
adorned with the title of Emperor of both Lands, and by the crowning 
grandeur of my califate am graced by the title of Sovereign of both 
Seas."t 

In the English capitulations the sultans assume titles equally high. 
They say: ''We, who by divine grace, assistance, will, and benevolence, 
now are ttie kiug of kings of the world, the prince of emperors of every 
age, the dispenser of crowns to monarchs," &c., &c. (Hertslet, vol. ii, p. 
346.) 

It has been remarked above that by the capitulations the Moslem 
rulers did not mean to bind themselves to lasting peace. The word ca- 
pitulations corresponds to the Arabic word " sulh" which means a truce, 
a standstill of arms, a reconciliation, by means of which the stranger or 
enemy preserves a kind of autonomy, and does not become wholly sub- 
ject to the Moslem. { Saldm means peace, and in everyday life, the 
greeting ^^es-Salmn alaikiim^^ (peace be upon you) is addressed by the 
Moslem to a fellow-believer, but never to a Christian or Jew ; and ac- 
cording to the Moslem doctors, war against unbelievers is the duty of the 
Moslem, and is hence called holy war. This war undertakes the propa- 
gation of the Mahommedan faith or at least the subjection of unbelievers 
to the payment of tribute {(Jjizia, L e.j ransom). There is no deed more 
meritorious than that of fighting for religion ;§ thus holy warfare is re- 
garded as an imperative duty ordained of God. Abu-1-Hussain el-Ku- 
diiri, of the Hanafite school of doctors, who died in the year 428 of the 
Moslem era, commences his treatise on war with unbelievers thus:|| 
"War with those that are not of Islam is a work enjoined by God.'^ He 
then goes on: "When the Moslems go into the enemy's country and 
surround a city or stronghold to besiege it, they shall invite the dwellers 
therein to embrace Islam. If they comply, the Moslems shall give up 
fighting them ; but if they refuse, they shall call them to fulfill the trib- 
ute.'' He then continues : " It is laudable to again invite those who have 
been once invited to Islam, but have refused. If, however, they shall 
then too refuse, the Moslems shall, after having implored Divine aid 
against them, assail them with instruments of war, burn down their 

* * Cliosroe, or Kusra, the Arabic for Cyrus ; Chos^'etVy a title of Armenian kings. In 
illustration of the boastful title of distributer of the crowns of the Chosroes, i. e., of the 
crowns of infidel rulers, it may here be remarked that a Moslem once informed me 
that the Sultan had bestowed crowns on all the rulers of Christendom except the 
king of the Americans, and he wished me, as an American, to explain why it was that 
our ** king" was yet uncrowned. 

tSee Ferand Giraud, De la Jurisdirtion, &c., p. 69. 

t See B^lin^s Etude sur la propri^td fonciere en pays musulemanes, $ 12. 

$ See TaTitaroy^s Commentaries upon the Durr el MulchtdVy concerning the merit of 
holy war. 

II See RoseumuUer's Analecta Arabica, Leipsic, 1825. 
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houses, let out their water-pools, and destroy their crops." From this 
duty of making war upon unbelievers, the Moslem jurists draw the in- 
ference that their rulers are never lastingly bound to peaces and truces 
made with the enemy, but can break them at pleasure. H Hidayah^ a 
work on Moslem law, says : Peace may he granted to unbelievers^ hut it is 
only a trtwe^ and may he, if advantageous^ hrpken ; notice j however, being 
previously given to the enemy of the rupture. These jurists also hold that 
Moslem rulers cannot, if they wish, enter into a lasting peace, but Can 
only make temporary truces, to be broken at pleasure by the prince ind 
in the interest of the believers. 

Kudurij who has been already quoted above, says : If it is seen fit by the 
Imam (chief, ruler, of the Moslems), to make peace with enemies or icith a 
portion of them and it is, in the interest of Moslems, advantageous to do so, 
that is not wrong. But if he shall maJce peace with them, for a certain spojce 
of time, and should then deem it to he for the good of the Moslems to hreaTc 
the covenant, lie shall denounce it to them and renew the war. 

Eeland,* in his dissertation on the military law of Mahommedans 
waging war against Christians, observes that a prince may at will make 
peace with unbelievers, but not a lasting peace, for this is absolutely 
forbidden him; he can make truces for a determinate time, if he judges 
that such is required for the public good, or if the Moslems are too weak 
either to vanquish and beat back the enemy or force them to embrace 
Islamism or pay tribute. But if there be ground for hoping to force 
them to one or the other, he cannot conclude truces but for four months, 
or, according to other doctors, for one year, and, according to others 
still, for ten years. And lastly, there are those who think that the truce 
is to be regulated according to the will of the prince; and D'Hosson in 
his Tableau de Vampire Ottoman, tome 6, p. 66, says that the Emperors 
of Byzantium could never obtain save armistices from the Califate and 
other princes of Asia. 

Such are the principles of Moslem law, the high opinion, namely, that 
the Sultans have of themselves t and the prohibition to make lasting 
peace with unbelieving nations, which account for the fact that mere 
grants of privilege, or in other words capitulations, and not treaties, 
were entered into by the Moslem rulers with the Christian nations. And 
it has required a long period of time and an uninterrupted train of dis- 
asters to induce the Ottomans to conclude treaties of perpetual peace 
and recognize the principle of European public right that all independent 
sovereigns and states are, as between each other, equal, of whatever 
religion they may be, and that lasting compacts of a synallagmatic 
character can be stipulated with them. 

The history of the relations between the United States and the Bar- 
bary States during the last part of the preceding and the first part of 
the present century furnishes a good example of the practical truth of 
what has just been said above. In the spring of 1786^ Abd-er-Kahman, 
the TripoUne ambassador at London, desired to negotiate with the com- 
missioners of the United States for a perpetual peace between them and 
Tripoli; 30,000 guineas for his employers and £3,000 for himself were 
the lowest terms demanded. 

After the death of the Sultan of Morocco, who had concluded the 
treaty of 1787 with the United States, the new Sultan recognized that 

* Keland's Miscenaueous Dissertations, Utrecht, 1708. 

t See Blanchard Jerrold's Egypt under Ismail Pasha. London, 1879, pp. 43, 51, and 
52. See also Sirady el Muliik, i. e., a Guide for Kings, by Abou Bekr of Tortosa, who 
died in the year 520 of the Hedjrah. This book has been published in the Boalak Press 
of Egypt, in 1289 A. Hedjrah. 
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act of his predecessor and wrote to President Washington, saying: 
^' We have received the present at his [the consul's] hands with satis- 
faction. Continue writing letters to us." The treaty of September 5, 
1795, between the United States and Algiers cost, according to the esti- 
mate of the Secretary of the Treasury, $992,463, most of which sum was 
expended — 1st, in money or timber for the Algerine treasury ; 2d, in 
money for the great officers and relations of the Dey ; 3d, in consular 
presents; 4th,inredemptionof enslaved seamen; and 5th, in a consular 
present every two years. In 1815 the United States ended this pay- 
ment of tribute to a Moslem ruler by sending a naval force to Algiers. 
The American negotiators declared that the United States would never 
stipulate for paying tribute under any form whatever, and would not 
give the Bey three hours nor even a minute for deliberation, and the 
second article of the treaty of 1815 distinctly did away once and for- 
ever with all tribute or biennial presents. 

In May, 1800, the Bashaw of Tripoli wrote to the President of the 
United States : '^ Our sincere friend, we could wish that these your ex- 
pressions were followed by deeds and not by empty words. * * * if 
only flattering words are meant, without performance, every one will act 
as he finds convenient." And only a few days before he had asked the 
consul why the United States did not send him a present. The reply 
of the President was a naval squadron and a war against Tripoli on land 
and at sea, which was terminated by the treaty of June 4, 1805, signed 
on board an American man-of-war in the harbor of Tripoli, nothing being 
paid for the peace. The treaty of 1797-1799 between the United States 
and the Bey of Tunis was concluded " under the auspices of the great- 
est, the most powerful of all the princes of the Ottoman nation who 
reign upon the earth, our most glorious and most august emperor, who 
commands the two lands and the two seas, Selim Kan (Sultan of Turkey), 
the victorious son of the Sultan Mustapha, whose realm may God prosper 
until the end of ages, the support of kings, the seal of justice, the emi>e- 
ror of emperors." It cost $107,000, which sum was paid for — 1st, rega- 
lia; 2d, peace; 3d, peace presents ; 4th, consul's present ; and 5th, secret 
service. The total amount for real expenditures, before the war with 
Tripoli, was stated by the Secretary of the Treasury to have been op 
July 30, 1802, $2,046,137, for obtaining the treaties referred to above, 
under the policy that had been until then adopted by the United States 
Congress.* 

Having thus given an idea of the capitulations in general and briefly 
accounted for the reason of their existence, I now proceed to show their 
contents, reducing to their simplest terms the principles that are to be 
found therein. 

To judge by the lengthiness of these conventions, one would think 
that the principles they involve are very numerous. In reality, how- 
ever, they are reducible to a small number ; and, with the exception of 
a very few, the greater part of these even are of little entity and of no 
importance, now that the Porte has, in theory, at least, if not always in 
practice, adopted to a great extent the principles of European interna- 
tional right. 

The provisions of the capitulations may be reduced to the following : 

1st. Permission to foreigners to come upon Moslem territory, to freely 
navigate the waters and enter the ports of the state, whether for devo- 
tion and pilgrimage to the holy places, or for trading in the exportation 
and importation of every kind of unprohibited goods. (See Italian capit- 

SeeRev. Edit, of Treaties, &c., Washington, Government Printing Office, 1873. 
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ulations of 1823, articles 1, 3, and 6; French capitulations of 1740, arti- 
cles 1, 20, 32, 34, 63 ; Austrian capitulations of 1718, articles 1, 2 ; 
Eussian capitulations of 1783, articles 1, 2, 3 ; Prussian capitulations of 
1761, article 1 ; English capitulations of 1675, articles 1, 7, and f. f., and 
article 53; United States Treaty of 1830, article 1, and f. f.; Greek 
capitulations 1855, article 1 and f. f. See also TJnited States and Algiers 
of 1816, articles 1, 9, 12, and of 1795, articles 1, 2, 14 ; United States and 
Morocco of 1787, articles 7, 14, 15, 17, and 19; of 1836, articles 8, 14, 15, 
17, 19 ; United States and Tripoli of 1796, articles 6 and 9 ; of 1805, 
articles 1, 8, 9, and 11 ; United States with Tunis of 1797, articles 8, 12, 
and 15.) 

2d. Freedom to follow^ on Moslem ground, one's own habits and cus- 
toms, and perform the ntes and fulfill the duties of one's own religion. 
(See French capitulations of 1740, articles 1, 32, 33, 34, 35, 36, 40,51, and 
82 ; Austrian capitulations of 1718, article 5 ; Eussian capitulations of 
1783, articles 55 and 56 ; Prussian of 1761, article 6 ; English capitula- 
tions of 1675, article 29. See also United States and Algiers of 1795, 
article 17, and of 1815, article 15, and of 1816, article 15 ; United States 
and Tripoli of 1796, article 11, and of 1805, article 14 ; hut compare also 
United States and China of 1858, article 29, and of 1868, articles 4 
and 7.) 

3d. Exemption from every ^^ avarie^^ tax, impost, or tribute, except 
duties as agreed upon on goods and merchandise. (Italian capitulation 
of 1823, articles 2 and 12; French capitulation of 1740, articles 8, 10, 13, 
24, 25, 55, and 67 ; Austrian, articles 3 and 5 ; and Sinedo of 1784, arti- 
cle 2; Eussian, articles 3, 20, and 23; Prussian, article 2; English, 
articles 13, 32^ 52, 54, 57, and 67 ; United States, article 1 ; Greece, arti- 
cle 12. See also United States with Algiers of 1795, articles 2 and 14 ; 
with Morocco of 1787, article 17 ; of 1836, article 17 ; United States with 
Muscat of 1833, articles 3, 4, and 6 ; with Tunis of 1797, articles 14 
and 15.) 

4th, Eight of foreigners to be judged by the ambassadors and consuls 
of their respective governments in suits between one another, both civil 
and criminal, and obligation of the local authorities to render aid to 
consul in enforcing his decisions and judgment concerning the same, &c. 
(Capitulations : Italian, article 8 ; French, articles 15, 26, and 52 ; En- 
glish, article 16 ; Austrian, article 5; Belgium of 1838, article 5 ; Danish 
of 1756, article 10 ; Spanish of 1782, article 6 ; United States, article 4 ; 
Netherlands of 1612, article 9 ; Prussian, article 9 ; Eussian, article 6 ; 
Swedish of 1737, article 6. See also United States and Algiers of 1795, 
article 15 ; of 1815, article 19 ; of 1816, article 19 ; with Morocco of 1787, 
article 20; of 1836, article 20; with Muscat of 1833, article 9; with 
Tripoli of 1805, article 18 ; with Tunis of 1797, article 12, as it wa^y and 
as it note is, compared with article 20.) 

5th. In civil causes between natives and foreigners jurisdiction is re- 
served in many of the capitulations to the local tribunals, but with 
various guarantees and qualifications, such as, that the suit must be 
tried in the presence of the consular dragoman,* that the Ottoman judge 
shall not give heed to the native unless he have written proof of his 
claim, and, lastly, that if the claim exceed a given sum it shall be 
referred to the imperial divan. Usage, however, and the provisions of 
some of the capitulations have widely departed from these stipulations. 
(Capitulations : Italian, article 8 ; French, articles 23, 26, and 41 ; Aus- 
trian, article 5 ; United States, article 4 ; English, articles 10, 15, 24, 

* Compare Appendix No. XV. 
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and 69 5 Belgian of 1838, article 8 ; Danish, article 10; Spanish, article 5; 
Netherlands, article 28 ; Prussian, article 5 ; Eussianjarticles 63, 64, and 
665 Swedish, article 6; Greek, article 24. See also United States with 
Algiers of 1816, article 19 ; compare also United States with China of 
1858, articles 20 and 28 ; with Tunis of 1797, article 12, as it was and as 
it now is. 

In the older capitulations, the sum for which the suit was to be brought 
before the imperial divan was 3,000 aspers ; it was afterwards raised to 
4,000 aspers ; in the more recent cat)itulations with Belgium and the 
United States it was fixed at 500 piasters ; but the adoption of a com- 
mercial code and the institution of mixed tribunals of commerce has 
done away with this stipulation.* As for the precautions indicated con- 
cerning the necessity of a written deed or instrument to enable the 
native to proceed against an European, and concerning the prohibition 
of resorting to proof by oral witness, they are to be found in these capit- 
ulations : French, article 23 ; Eussian, articles 9 and 68 ; Prussian, arti- 
cle 5 ; and English, article 5S, These precautions are necessitated by 
the imperfection of Ottoman tribunals, and the defects of Moslem pro- 
cedure, which is almost wholly founded upon proof by oral testimony. 
Usage further departed from the provisions of the capitulations and 
established the almost invariable rule in the provinces, and especially in 
^9ypt,f that the Ottoman plaintiff should in civil suits have recourse to 
the consular court of the defendant ; which is supported by article 5 of 
the Austrian capitulations of 1718, which say : " If anything be due by 
a merchant of theEoyal Caesarian Government to some one, the cred- 
itor must require his debt through the consuls and interpreters of his 
debtors, and through no one else." See United States with Japan of 
1858, article 6. 

6th. In crimes and offenses committed by foreigners against natives, 
jurisdiction is reserved in most of the capitulations to the local judge, but 
always with the presence or assistance of the consular dragoman or con- 
consul,! and according to the most recent capitulations, jurisdiction 
even in such criminal cases is allowed to the consul of the accused. 
(Capitulations: Italian, article 9; French, article 65 5 Austrian, article 
5; Eussian, articles 73 and 74; English, articles 10 and 42; and in the 
Swedish capitulation of 1737, article 8; United States, article 4; Belgian, 
article 8; Hanseatic cities of 1839, article 8; Portugal of 1843, article 8, it 
is expressly agreed that in every case of delictum, even when committed 
against an Ottoman subject, the competent judge is the consul § of the 
accused, and not the local tribunal. By usage, and by the principle of 
the most favored nation, all the powers can avail themselves of this pro- 
vision of the latest capitulation ; and this perhaps is one of the chief rea- 
sons why the Sublime Porte contested the English text of Article TV of 
the treaty of the United States with the Ottoman Empire of 1830, as 

*See Appendix No. XV. 

+ Before the establishment of the so-called international tribunals of reform in Egypt 
in 1875 and 1876. The mixed tribunals of commerce in- Turkey and the new inter- 
national tribunals of reform in Egypt will be treated of next year in another part of 
this report. 

t The wording that the consul shall "assist," or shall " be present" at the trial, is 
unhappy, for it may be held to mean that the consul is only to watch the proceedings 
without taking any essential part in the conduct of the trial, or in the decision ren- 
dered ; the wording " the consul or his dragoman shall be associated with the local 
judge during the trial, and the decision shall not be executory, unless the officer so 
associated shall concur in and sign the decision rendered would obviate misunder- 
standings that must arise and have sometimes arisen under the other wording." See 
al«o Martens* Cours Diplomatique, tome ii, p. 968, art. 8. 

$ See Appendix No. IV. 
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has been fully explained above. See also United States with Algiers 
of 1816, article 20; with China of 1814, article 21 ; with China of 1858, 
article 11 ; with Japan of 1858, article 6 ; with Morocco of 1836, article 
21 ; with TripoU of 1805, article 19; with Tunis of 1797, article 21. 

7th. Inviolability of foreigners' domicile, and, in event of urgent neces- 
sity for arresting a delinquent, obligation of government officials not to 
enter the dwelling place of a foreigner, without having previously notified 
the ambassador or consul, and unless accompanied by his deputy.* 
(Capitulations of the French, article 70; Austrian, article 5; Enssian, 
articles 5, 7, and 67 ; Prussian, article 5 ; English, article 25. See also 
law and protocol relative to the concession by the Sublime Porte to 
fereigners of the right to hold real estate in the Ottoman Dominions, 
'^Archives DiplomatiqueSj^ 1869, neuvieme annee, No. 4, Avril, pp. 561 to 
564, and f. f. See also circular instruction of Mr. Bourr^e, French ambassa- 
dor at Constantinople, to French consuls, in "Archives Diplomatiques'' 
for 1868, tome iv, p. 1678. Mr. Bourr^e's circular is worthy of careful 
perusal by every consul in Turkey. 

8th. Full freedom for foreigner to give and bequeath by will, and in 
case of intestate estate, obligation of local government to allow the 
consul or the heir, if there be one, to take unhindered charge thereof 
and administer the same ; and in case of absence of both heir and con- 
sul, to itself take care of the same, and deliver it to the heirs without 
any costs. (Capitulations : Italian, article 7 ; French, article 22 ; Aus- 
trian, article 5 ; Eussian, article 8 ; Prussian, article 6 ; English, article 
26 ; Greek, article 26. See also IJnited States with Algiers of 1816, 
article 22 ; with Morocco of 1836, article 22 ; with Tripoli of 1805, arti- 
cle 20; and with Tunis of 1797, article 19.) 

9th. Prohibition to consuls and ambassadors to give protection to Ot- 
toman subjects and rayas (i. e., Christians who are subject to Ottoman 
rule), or give the flag of their nation to Ottoman and raya vessels. 
(Capitulations: Italian, article 13; English of 1809, article 10; IJnited 
States, article 5 ; Greek, articles 22 and 23. See also United States 
with Tripoli of 1805, article 6 ; and with China of 1858, article 14.) 

Every one of these concessions is in derogation of the principles of 
Moslem law, which had to be departed from if friendly relations were 
to be established with Christian powers. 

It will be well to here review those principles and at the same time 
compare them with the maxims of European international law, in order 
to show how widely it differs from Ottoman common law as found in the 
books of Moslem jurists. 

In the first place the capitulations permit the foreigner to come freely 
upon Moslem territory and trade, without any let or hinderance. This 
principle has long been observed by all the nations of Christendom, not 
only by virtue of treaties, but when they did not yet exist. Martens, in 
his Principlesiof the law of nations, section 84, says : " All the powers 
now generally accord to each other, in time of peace, freedom of entry, 
transit and sojourn, both by land and by sea, and upon rivers bounded 
by several States ; this freedom is confirmed in a multitude of treaties 
of peace, boundaries and commerce; but even in default of treaties it 
rests upon generally recognized usages, and in some states upon their 
own fundamental laws. In many states strangers are to-day permitted, 
even to buy real estate, either by virtue of laws or in conformity with 

* The derogations in certain cases to this stipulation that have been agreed to by 
the powers which have adhered to the law and protocol concerning the right conceded 
hv the Porte to foreigners to hold real estate will be noticed in a later section entitled 
and protocol," &c. 
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treaties.'' And even in countries where the right to hold real estate is 
not allowed by the laws, the practice of holding real property is so much 
tolerated that it has come to be recognized as a right. Thus, in Eng- 
land, where it was formerly forbidden to aliens to a^jquire such property,* 
no law officer of the Crown would have even proposed to the Queen to 
molest an alien on that account. [The laws and constitution of the 
State of New York are not within my reach, so that I cannot refer to 
them on this point.] 

How different are the principles of the old Moslem common law. 
Looking upon unbelievers as enemies, and holding a stajte of perpetual 
warfare to exist with them, Moslem jurisprudence absolutely forbids 
their coming into the countries of Islam. [See Reland's Miscellaneous 
Dissertations, Utrecht, 1708 : " If an unbeliever come upon Moslem ter- 
ritory in order to carry on trade, for example, he is not safe until his life 
has been guaranteed him, and it is not permitted to extend such guar- 
anty beyond four months. If any one gives it for a longer period of 
time that shall be void."] 

It is also clearly stated in those works that even after the guaranty of 
life is granted, if the unbeliever remains within Moslem terrritory more 
than a year he becomes raya (subject), and as such a tributary bound 
to pay the djizyah and can no more go out of the land and return to his 
home. (SeeBelin, fitude sur la propriety fonci^re en Turquie, section 113.) 
Abou-l-Su88ein el Kuduri^ in his work on Moslem warfare, already cited 
above, says : " If any pilgrim or stranger who is not a Moslem come to 
us imploring servitude and protection, it is permissible for him to dwell 
under our rule, provided. the Imamt orders itj if he remain among us 
a full year he must be ordered to pay the poll-tax which, if he remains, 
is to be required of him, for he then becomes a tributary received into 
the class of clients, nor shall he be permitted to return to a hostile do- 
minion.'' f 

Furthermore, the guaranty of life given to an unbeliever may be can- 
celed by the Im^m whenever he thinks that it is hurtful. Kuduri says : 
"That if a free man or free woman promises security to one who is not 
a Moslem, the security promised is to be kept, nor is it right for any 
Moslem to kill such, unless the security be baneful, and then the Im^m 
shall declare it void.'' 

Such being the principles of Moslem public law, it becomes at once 
quite clear why the capitulations state that foreigners can go and come 
upon Moslem territory without let or hinderance from any one. With- 
out this he would have been unable to approach that territory, for his 
life and his goods would not have been safe, but at the mercy of every 
fanatic who might choose to attack him. 

The concessions relating to the habits and customs of strangers and 
the exercise of their religion are accounted for, for the same reasons, 
since, according to Moslem law, not only may the Christjian not dwell 

* This was so before the year 1870 j since that time the prohibition has been abol- 
ished. By the naturalization act, 33 Vict., cap. 14, 12th May, 1870, aliens are allowed 
to hold real property in the United Kingdom. 

t The chief ruler, the Duic. 

X In the treaty of peace of February, 15.35, between Francois, King of France, and 
the Sultan Suleiman, which is given by de Testa, in his Becueil, vol. i, p. 16 and f. f., 
there is the following paragraph : " Itetiij that not one of the subjects of the King, 
who shall not have dwelt ten full and continuom years in the country of the said Grand 
Lord [the Sultan] shall be nor can be constrained to pay tribute, kharadj, awari, 
IchassaVyCf nor to perform watch over the neighboring lands and magazines of the 
Great Lord, nor work in the arsenal, nor in any other workshop whatsoever ; and 
that in the country of the King, the same shall be reciprocally observed towards the 
subjects of the Great Lord." Such was the treaty stipulation in 1535. 
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upon Moslem territory without permission from the ruler, but he must, 
even after having obtained such permission, observe the following pre- 
scriptions:* 

He shaU not found churches, monasteries, or religious establishments, nor raise his 
house so hig^ as, or higher than, the houses of the Moslems ; not ride horses, but only- 
mules and donkeys, and these even after the manner of women ; draw back and give 
way to Moslems in the thoroughfares; wear clothes different from those of the Mos- 
lems, or some sign to distinguish him from them ; t have a distinctive mark when 
in the public baths^t namely, iron, tin, or copper bands ; i^bstain from drinking wine 
and eating pork ; not celebrate religious feasts publicly ; not sing nor read aload the 
text of the old and new Testaments, and not ring bells ; not speak scornfully of God 
or Mohammed ; not seek ip introduce innovations into the state nor to convert Mos- 
lems ; not enter mosques without permission j not set foot upon the territory of Mecca, 
nor dwell in the Hadj^z district. $ 

Kot one such prescription is met with in the legislations of Europe, 
except that relating to the public exercise of worship ; and if they were 
to be applied to foreigners wishing to establish themselves upon Mos- 
lem territory, they would have been tantamount to exclusion, for life 
under them would have been unbearable. 

In the capitulations, therefore, such prescriptions were done away 
with, and strangers were permitted to make use of wine, and pork, and 
the baths, and read and chant their holy books within their churches. 
These concessions would be unintelligible, and indeed ridiculous, unless 
one bears in mind the prescriptions of Moslem law that have been given 
above. 

The principal taxes to be paid by unbelievers dwelling in Moslem 
countries, and to which believers were not subjected, were two, namely, 
the djizyah and the Marddj, The first was a tribute to be paid for 
security of life and liberty of conscience; the second, an extraordinary 
burden upon land and real property. By law the Moslem is not bound 
to pay save the tithe of the produce, which is called ushr, plural aashdr, 
from which the houses occupied by the owner himself are exonerated, || 
whilst the unbeliever and the tributary must pay, upon his real proper- 
ties, the Icharddjj which may be fixed, according to the will of the ruler, 
as high as 60 per cent, of their revenue. In El-Multaka^ a treatise on 
Moslem civil jurisprudence of the Hanaf ite school that has been several 
times published by order of the Sultans, and is followed in the MaKkamSs 
(law courts) of the Ottoman Empire, it is laid down, concerning the 
djizyah, or poll-tax, that this being a sort of fine inflicted upon the 

* See Siradj-el-Muluk, edition of Bonlak, 1289, p. 2S9, chapter on the rules concern- 
ing tributaries. 

+ There are in Mount Lebanon men still living who remember when no Christian 
dared to enter a city of Syria when wearing white or green clothes, for the " Unbc' 
lievers" were allowed to appear only in dark-colored stuffs. In Homs and Hamah the 
Christians, even down to the year 1874, when I was there, could not ring bells out- 
side of their churches; in Beirut the first to put up a large bell were the Capucine 
monks, and soon after that the American missionaries, in 1830, hung a small church- 
bell upon the roof of their place of worship. In 1876 the prior of the Franciscan 
monks set up a beU, a thing until then unheard of, over the new church which that 
order had erected in the city of Aleppo, but owing to the Herzegovinian and Bosnian 
troubles then raging and the evident displeasure of the Aleppine Moslems, a large de- 
putation of influential Christians residing in Aleppo begged of the prior to take down 
the obnoxious metal, telling him that it might be the cause of an onslaught upon all 
Christians in the city. The prior wisely took it down. 

I The capitulations granted in 1173, by Saladin the Great, to the Pisan Republic, 
allowed the Pisan merchants in his territory to use the public bath at stated times, at 
which times no one else was to be admitted. 

$ See the Law and Protocol conceding to foreigners the right to hold real estate in 
Turkey, the province of Hadjd>z excepted. 

II See Gatteschi's Pamphlet, "De la Propriety Fondiaria, le Ipoteche, &c. Alex- 
idria, 1869, and particularly paragraph 47. 
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unbeliever for his obstinacy in continuing in darkness, it follows that it 
cannot be paid through a third party, but ought to be collected from the 
tributary himself, in a humiliating and mortifying manner, by the col- 
lector, who remains sitting, while the tributary pays it while standing 
upright. According to another tradition the collector takes the tribu- 
tary by the back of the neck and says: ^'Pay thy debt, O tributary,'' 
or, '^O, enemy of God." 

Furthermore, the stranger who comes into a Moslem country and lives 
there more than one year is subject to the poll-tax, and if he have ac- 
quired land and cultivates the same, he is subject to the hharddjy and 
can no more letum to his home. Hence the stranger that comes to a 
Moslem country and obtains security of life is called Musta^min^ i. «., seek- 
ing safety or given safety, and as such is subjected to the two above-cited 
burdens and imposts. 

But the capitulations abolished these imposts, exonerating from their 
payment the subjects of those states with which they had been stipu- 
lated, and limiting the imposts to those put upon articles of commerce, 
that is, customs duties, to the exclusion of every other burden or tax 
that the governors imposed upon unbelievers who frequented the coun- 
try. 

Beside the above-named taxes that were prescribed by the law, and 
may therefore be called legal, there were many others that had been 
arbitrarily introduced into the policy of the state and bore the name of 
Takdlif Urjiah (see Miltitz, tome ii, section 2, p. 962 ; and de Testa's 
ReoueiU &c., tome i, Appendix No. 1, note v, on page 211). Such ex- 
tra-legal imposts were designated by the generic name of Awani, from 
which is derived the French word avanie, from the arable hawdn, meaning 
humiliation, or from the Arabic Idnah and Ann, meaning contribution 
or help, i. e., vexatious exactions. Many of these Awanis or Idnahs are 
mentioned in the capitulations and abolished by them, as for instance 
in the French capitulations the khassaVy^, a tax upon slaughter-houses : 
raftj exportduty ; badg, transit duty ; ya^sak-kouli, military exaction,^ ana 
many others in the capitulations with other nations that had to be 
abolished before it was possible for their merchants to trade with Mos- 
lem countries. (Mastar^yS^ KassaVye, Bideat, Ressmi, KhudamiS, &c. ; see 
Austrian Sinedo of 1784, art. 2.) 

But by far the most precious privilege that the capitulations give to 
Franks dwelling within the Ottoman Empire is undoubtedly the right 
to be judged, in suits between themselves, by their own consuls and 
ministers, and in suits with local subjects the right to be heard only in 
the presence of the consul or his dragoman. With the advance of time 
we find that this privilege, instead of becoming abridged, has been on 
the contrary very much extended in the capitulations. For whilst, by 
the old capitulations, in cases of offenses committed by a Frank against 
an Ottoman subject, jurisdiction was vested in the local judge, hy the 
more recent ones — ^namely, with Belgium, with the United States, with 
the Hanseatic cities, and with Portugal — it is expressly stated that even 
in such cases the offender shall not be arrested nor tried by the local 
tribunals, but only by the minister or consul of the nation to which he 
belongs. And even the jurisdiction or authority to administer justice 
conferred upon the tribunals of reform in Egypt by no means extends 
indiscriminately to all suits that arise in that country out of social rela- 
tions and the transactions of civil life, but is circumscribed within fixed 
and determined limits. Indeed, article 9 of the Beglement WOrganiza- 

1 Compare the modem term " Idnah Aakariah," 

S. Ex. 3 3 
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tion Judiciaire establishes the following principle : " The new tribunals 
shall take cognizance of all suits in matters civil and commercial, be- 
tween non-aliens and aliens of different nationality." Interpreted in 
the light of the diplomatic notes exchanged between the Egyptian Gov- 
ernment and the European powers, and in the light also of the juris- 
prudence theretofore developed by the Egyptian tribunals, the above- 
cited provision allows of stating it as a general rule, not withoat excep- 
tions, that the tribunals of reform have to do with civil and commercial 
suits in which the contending parties belong to different nationalities. 
And by articles 6, 7, 8, and 9, in § II of chapter I, of Title II, simple police 
transgressions, crimes, and offenses committed directly against the mag- 
istrates, jurors, and ofl&cers of justice in the exercise of or while ex- 
ercising their functions, and crimes or offenses imputed to the judges, 
jurors, and officers of justice when they shall be accused of mal- 
feasance in office, are exceptional cases cognizable by the tribunals of 
reform. But all other crimes and offenses still remain under the cog- 
nizance of the courts or tribunals that have such jurisdiction by virtue 
of the local laws or of the capitulations.* This privilege of jurisdiction, 
both civil and criminal, which is bestowed upon foreign authorities within 
Ottoman territory, is farther removed than any other from the principles 
of European international law. Compared with those principles it is a 
real privilege^ whilst the other concessions that have been enumerated 
above should not be considered as true privileges, but rather as an ap- 
proach towards those principles. 

It is well worth while not only to see what is the origin of this privi- 
lege, but also to point out the reasons why it has been hitherto kept tip 
and has acquired ever-increasing strength and importance.* 

The origin of this privilege reaches back to the middle ages ; that is to 
say, to the time when every nation that had commercial dealings with other 
people obtained for its own subjects, in the great marts of commerce, 
and especially in the seaports, the privilege of being gathered together 
in separate quarters, and of being placed under the authority of their 
consuls and under their own laws and usages, according to which alone 
they should be judged. This system was generally practiced all through 
the middle ages, both in the ports of the Mediterranean and in those of 
the Baltic, where commerce had greatly developed. 

The reasons for such privileges and for the grant to consuls of such, 
full jurisdiction are evident. Civilization was then so backward that 
foreign merchants found themselves ever exposed to vexations ; there 
was mutual distrust between the various peoples of Europe, which arose 
either out of their rivalries and jealousies or out of the lack of good 
faith in the carrying out of treaties and alliances ; and lastly, the want 
of knowledge of a law of nations and the absence of public ministers at 

* See dispatch of Mr. Fannan to Mr. Evarts, No. 126, May 2, 1877, For. Rels. 1877, 
p. 626. 

* I say ever-increasing strength and importance, for not only do the more recent 
capitulations intensify this prerogative of Franks in Turkey, but even the mixed 
tribunals of reform in Egypt are in reality courts composed of members the majority 
of whom are Christian foreigners nominated by their respective governments, and ap- 
pointed by the Khedive, who administers justice according to a code of laws that is 
taken for the most part from the codes of modem Europe. This is extraterritoriality 
indeed and an extension of the provisions of the capitulations far wider and more 
radical than anything ever claimed by the most pretentious of Levant consuls. Of 
course it is a great advantage to the foreigner to have his suits decided by a body of 
learned and independent European judges rather than by a single consul, assisted by 
three or four merchants, or by a local tribunal during the presence of the consul or 
his delegate; but this in no way limits, but rather extends the principle of exemption 
from, local jurisdiction. 
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fixed residences to cause it to be respected, were many circumstances 
that called for protective measures in behalt of commerce, which could 
not be kept up in foreign lands unless under the shadow of consular au- 
thorities, who were at that time the only ones that enjoyed the privi- 
leges of international law. (Borel : of the origin of the functions of 
Consuls, Chapter I.) 

If these reasons held good for Christian Europe, much more then did 
they render the consular jurisdiction necessary, nay indispensable, in 
Moslem countries, where the intolerance of religion also came in to aug^ 
ment the perils of those merchants who went thither, and who could 
not be sure of their goods nor even of their life and liberty unless there 
was some national authority to continually protect them. Nor was that 
authority always sufficient, for the consuls themselves were quite often 
exposed to great persecutions,* and were considered not so much as 
representatives of foreign nations, but were rather looked upon by the 
Moslem rulers as hostages and prisoners. Khalil Zahiri, an Arab 
writer quoted by de Sacy, in his Arabic Chrestomatly, tome ii, p. 40, 
speaking of the consuls in Alexandria, expresses himself thus : ^' In that 
city there are consuls, that is to say, great personages from among the 
Franks of different nations: they are there as hostages; whenever the 
nation of any one of them does something hurtful to Islamism, the con- 
sal is called to account." This explains why it is that the old capitula- 
tions declare that in case of the failure of a foreigner, the ambassadors 
and consuls are not to be held responsible unless they have previously 
become bound in writing. ^See the treaty of the United States with 
Tunis of 1797, Article 18; and many other capitulations.) 

But, in Europe, things changed greatly firom and after the sixteenth 
century. The science and practice of the law of nations made immense 
progress; respect for treaties and diplomatic conventions grew apace; 
the rivalries and jealousies till then existing between the nation*^ of 
Europe diminished accordingly; and, at last, towards the middle of the 
seventeenth century, the system of permanent ministers and ambassa- 
dors at foreign courts came in vogue. (Kluber, Droit des Oens.j tome 
i, § 2, Tit. 2, a, 177, note 6.) All these circumstances necessarily modi- 
fied the consular institution as established during the middle ages; 
there was no longer any need that it should continue to be clothed with 
all the privileges and prerogatives thitherto bestowed upon it for the 
security of commerce. Trade found protection enough either in the 
improved organization of judicial institutions, or under the care and 
tutelage of permanent ambassadors; and as soon as the monarchical 
power had been consolidated, and when once the rights and preroga- 
tives of sovereignty had become determined, the withholding of foreign- 
ers from territorial jurisdiction had to be considered as a usurpation or 
abridgment of the freedom and independence of the territorial sover- 
eignty itself. In short, it may be said that, owing to the progress of 
political institutions in Europe, there was no longer any need there but 
to provide for the local interests of foreign trade by the sending of 
agents intrusted with the defense of those interests before the inferior 
authorities of the land. Hence, the institution of consular judges, as 

* Peter Abbott, British consul at Beyrout, and my mother's father, bad at one time 
to make his escape from that city by ni^ht and take refuge in a small sailing vessel 
going to Cyprus, because Abd-Allah-Pacha, of Acre, had taken offense at something 
and sought his life. My grandmother (bis wife), and my aunt and mother, then young 
girls of about eight and six years, had, at about sunset of that night, gone secretly 
on board, taking with them nothing but a tiny bag containing a few linen under- 
clothes for the two tender-aged children. 
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it existed during the middle ages, coald be very well done away with m 
Europe ; and in point of fact it was done away with by the complete 
transformation of the functions of the ancient consuls, who became 
simple agents invested with a few police powers over their fellow- 
citizens, and charged with only helping them in the furtherance of 
their commercial interest's in those countries to which they were sent. 

Consuls in Europe have lost all civil and criminal jurisdiction, which 
is exclusively reserved to the local authorities ; nothing is left to theia 
but a voluntary jurisdiction, and even this is refused them in some 
states. They have thus lost the most important of their attributes, and 
with it the high esteem in which they were held. From the eminent 
position of judges, chiefs, and protectors of their fellow-citizens, atid 
representatives of their governments, they have passed over to the far 
lower rank of secondary agents and been deprived of the privileges that 
belong to public ministers. (See Kent's Law of Nations, tenth edition^ 
lecture 2, pp. 50 to 56, and note 6 on page 56, and Miltitz Manuel des 
Consuls^ tome 2, Part 2, page 160.) 

B. W. Konig, on page 3 of the 2d edition of "Prussia's Consular Eegu- 
lation," Berlin, 1866, says : 

Although the title of consul was hardly given before the eleventh century tq those 
functionaries who now universally bear it, yet institutions similar to consulates ex- 
isted, earlier than then. As soon as a nation began to push its trade beyond the con- 
fines of its own territoiy, the necessity arose for affording certain guaranties to this for- 
eign trade. An essential safeguard was early found in the placing of such citizens of 
a state as traded in foreign countries under the jurisdiction of special judges. Thus, 
as early as the sixth century before Christ, the Greeks had their own magistrates in 
one of the seaports of Egypt. Like the consulates of later times, and out of the same 
necessity, there arose in ancient Greece the institution of the npo^evoi whose business- 
was to protect strangers ; the office of the Eoman prcetor peregrinus who decided extra 
ordinem the suits of strangers ; and the telonarii mentioned in the leges Visigotkorumf 
who judged the negoliatorts transmaHni according to special laws. Still it is true that> 
the modem consular system cannot be directly traced back to any of those old insti- 
tutions. Consular establishments, in the modem acceptance of the term, were first 
developed in the Levant. During the crusades the Fraukish princes allowed those sea- 
faring cities and nations that helped them in their conquests throughout Syria by 
furnishing transport- vessels, provisions, &.C., to establish mercantile corporations in 
the conquered seaports. The largest privileges were granted to these colonies ; among^ 
others, the right of settling the disputes of their own members according to their home 
laws by judges, called consuls, of their own election. With the growth of the trading 
colonies, these consuls came to be held in high esteem; they not only became the heads 
of the colony but were looked upon by the local government as the representatives of 
their nation. When the p6wer of Christianity in the Orient fell the siatus of consuls 
had to be fixed anew by treaties with the Moslem rulers. Under the protection of 
these treaties, called capitulations, the consular institution has since the thirteenth 
and fourteenth centuries acquired a fresh development. 

The consulates established in Christian Europe since the thirteenth century, or per- 
haps even earlier, have never acquired such a wide range as in the Orient. Neverthe- 
less, in the beginning, consuls had a limited jurisdiction over their fellow countrymen ; 
it was for them to see to the preservation of acquired privileges, and watch over the 
use of home weights, measures, and coins. 

In the later system of European States, such an exterritorial institution appeared 
inadmissible. The governments everywhere tried to withdraw from foreigners the 
right of exemption from the local jurisdiction, and subject them to the laws of the 
land. The result ot this tendency was that the consul lost the riffht of jurisdiction, 
and by the establishment of permanent embassies they also lost their representative 
character. They became, what they now are,, functionaries abroad appointed by a 
state to watch over and further the mercantile and marine interests of its citizens and 
subjects. 

The institution of consulates has in part preserved its early extension only in the 
Orient, and. in other non-Christian States, where the representative character of con- 
suls and their rights of jurisdiction have been kept up by special treaty stipulations. 

But the same transformation that consalates underwent throughout 

^ristendom could not be effected in Moslem countries. In the latter the 

nitive conditions that rendered necessary such a consular system Sb& 
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that described abave, continued even after the sixteenth century. In- 
deed, after that epoch it appears that the position of foreign merchants 
in the Ottoman Empire became much worse, for, as has been already seen, 
many of the capitulations with the Porte were made not before but after 
that period, and they are replete with precautions, even more than 
theretofore. Such precautions, which might at first sight seem timid and 
useless, were tar more the fruits of a sad experience that demonstrated 
how, in those days, foreign merchants could enjoy no security in Moslem 
countries. 

Even in the capitulations of the last century the European powers 
got the Sultans to promise that the merchants shall not be forced.to 
buy or sell against their will; that they shall be protected agaiust the 
vexiations of the '^eustomersj'^^ and, the rapacity of the governors and 
other employes; and lastly, that it shall not be permitted to take away 
by force from their war or merchant ships neither their launches nor 
their seameu. (See French Capitulations of 1740, articles 21 and 79 : 
see also United States with Morocco of 1787, article 17 and article 19.) 

Furthermore, owing to the frequent revolutions of the Seraglio, the 
treaties stipulated with one Sultan were not respected by his successors, 
and had to be continually renewed or confirmed,* by which system, 
however, the Porte was the gainer, inasmuch as on the occasion of every 
reconfirmation of the capitulations the usual presents and regalia flowed 
in — a propitious occasion for mauy functionaries to feather their own 
neata. 

In the English Capitulations every time that their renewal or exten- 
sion is referred to it is clearly said" that the English ambassador had 
brought presents which had been accepted by the Sultan. Thus, in those 
granted to Queen Elizabeth, it is said: "And the Queen of the above- 
mentioned kingdom having heretofore also sent a noble personage with 
presents to this victorious Porte, which is the refuge and retreat of the 
kings of the world, the most exalted place, and the asylum of the em- 
peror of the universe, which gifts were graciously accepted,'' &c. And 
in the capitulations with James I: "James, King of England, sent an 
ambassador with letters and presents, which were accepted," &c. In those 
of 1619: "After which another ambassador arrived from the said Queen 
with gifts and presents sent by her, which being graciously accepted,'' 
&c.t To all the foregoing considerations it must be added that judicial 
institutions had in no wise progressed throughout the Ottoman Empire; 
that no commercial legislation existed in Moslem countries, much less a 
mode of legal procedure adapted to the wants of commerce; and, lastly, 
that there were absolutely no Eastern law-doctors who had turned their 
attention to the study of foreign laws, or who recognized the existence of 
private international right. Commercial law is unknown to Moslem jur- 
ists, who in their law treatises deal promiscuously with every judicial sub- 
ject-matter ; for them everything is purely and simply civil law. More- 
over, they deal slightly or not at all with commercial matters, and do not 




inilitary organization of the Ottoman Empire, by M. Grassi, Paris, 1825, 2 vols., pages 
^8 to 284, some of the palace revolutions are related, namely, the condemnation of 
Othman II, in the year 1622 ; the condemnation of Snltan Ibrahim, in 1648 ; the depo- 
sition of Mohammed IV; and the revolution brought about in 1730 by the Albanian 
janissary. Patrona Cadil, which ended in the deposition of Ahmad III. 

t In article 33 of the English Capitulations, the ambassadors of the Queen of England 
Aiid King of France are mentioned as ^* having, both of them, presented memorials to 
our Imperial Stirrup, 
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recognize some of the most vital commercial institutions, such as bills 
of exchange (Miltitz Addenda); nor do they even mention maritime law. 
So that the Ottoman Porte had to make an extract of the French Com- 
mercial Code when, in 1850, and again in 1860, it wished to furnish the 
Empire with a commercial code.* But a knowledge of foreign laws and 
the application of private international law is an indispensable condition 
for the extension over foreigners of the territorial jurisdiction of local 
tribunals; without this condition, occasion would be given for grave 
wrongings and shocking injustice. (Foelix, Droit International Privdj 
§11.) 

To introduce any innovation in the juridical position of foreigners re- 
siding in the Levant was therefore impossible, if their commerce was to 
enjoy that protection which was necessary to insure its existence. 

Thus it was that in Moslem countries consuls retained in full all their 
ancient rights and prerogatives, one of which is that of having civil and 
commercial jurisdiction over their fellow-countrymen, and that the com- 
plete independence of the latter from all territorial jurisdiction was 
kept up. 

But if what has been thus far set forth accounts for the privilege of 
exemption of Franks from Ottoman territorial jurisdiction, and for the 
continuance of this privilege up to recent times, it nevertheless does not 
ftilly explain why the same is even nowadays still kept up, nor does it 
enable one to foresee how much longer this exemption is to last. . 

Indeed, many of the reasons tliat gave rise to it subsist no longer, 
since the Porte has entered into the political concert of Europe, and for- 
mally acknowledged, if not always practically adopted, the fundamental 
principles of European international law. It no more officially con- 
siders non-Moslem x>6ople as its perpetual enemies, but admits that 
lasting treaties of peace, which are observed by it, can be entered into 
with them. It does not forbid the entrance and residence of foreigners 
in the Ottoman Empire, nor does it subject them to exceptional toll» 
and imposts. It has solemnly proclaimed that every foreigner can freely 
trade and can even acquire landed estate t within its dominions. It ha» 
recognized the system of permanent embassies, not only admitting them 
near itself, but also establishing them near the chief courts of Clmsten- 
dom. It has proclaimed the equality, in the eye of the law, as estab- 
lished by imperial ordinances, of all its subjects to whatever religion 
they belong. Lastly, it has adopted European commercial and maritime 
law, which has been published in the Empire and is applied in tribunals 
of commerce that are organized after the pattern of European procedure4 

The time would therefore seem to be at hand for subjecting the Capit- 
ulations to examination, and for abolishing the privileges of jurisdiction 
over their fellow-citizens which is accorded to ministers and consuls 
throughout the Ottoman Empire. As has been already observed, all the 
other provisions of the Capitulations, saving this one of jurisdiction, do 
not constitute real privileges, but are rather so many admissions of many 

*See note (&), p. 5J75, part first of *^ Legislation Ottomanej" Constantinople^ 1H73. 

t With the exception of the province of Hadjd.z, in Arabia; see law conceding ta 
foreigners the right of holding real property in the Ottoman Empire, published 10th 
June, 1867—7 Safar, 12S4, art. 1. 

In Appendix No. X to this report will be found an English translation of the circu- 
lar of June 29, 1870, addressed by the Sublime Porte to the chiefs of legation of those 
powers who had up to that date adhered to the protocol concerning the change of 
title deeds, &c. 

t See the *' Code de Commerce Ottoman " by Th. Piat, Beirtlt, 1876-1293. This work, 
has the special merit of being a commentary upon the code in two languages, Aralnc 
and Frenchf and as such is very useful. 
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principles of the public international law of Christendom, that has been at 
last recognized and ostensibly adopted by the Porte. So much is this so 
thatthese concessions are now for the mostpart a deadletter, and are to be 
looked upon rather as an historic monument of bygone days than as 
clauses of practical utility. For all this, Christendom has not as yet seen 
its way clear to consent to giving up this privilege of jurisdiction. Befer- 
ence has already been made above to the initiative taken on this head by 
the Ottoman ambassador at the Paris Congress of 1856, and of the fate of 
his proposition. More recently still Christendom has with one voice in- 
sisted upon the maintenance of the ancient privileges, that is, at the 
time of the commercial treaties stipulated with the Porte, for in those 
of 1861 and 1862, it is said in article 1 that '^ all rights, privileges, and 

immunities which have been conferred on the subjects and ships of 

by the capitulations and by the previous treaties are confirmedy^^ &c. 
And still later yet in the protocol relating to the law conceding to for- 
eigners the right to hold real property in the Ottoman dominions, all 
former treaties are upheld. 

If it is wished to seek out the reasons therefor, we believe that they 
cannot be found but in this, namely, that the legislation in force through- 
out the Ottoman Empire is stilt in need of notable ameliorations;* that 

* With regard to Ottoman legislation it is indispensable to bear in mind the funda- 
mental distinction that exists between the law, properly and truly so called, that is, 
the Moslem Shara, and the ordinances of the sovereiffn which constitute the oanoun or 
Tanzim. In point of fact all true Moslems believe that there is for them but one law 
only, and that it is unchangeable, namely, the religious law, the Shara Sharif j that is 
found written in the Koran and in the Moslem traditions (Sunnah)^ and that also con- 
tains all private law. The sovereign, they consider, cannot make the slightest alter- 
ation in this law, and has, thereiore, strictly speaking, no legislative power. It is 
true that Moslem jurists hold that the sovereign has full legislative power, but only 
as to that which is not already regulated by the religious law and is not contrary to 
it. He can at most interpret this law, and even herein he is not free, but must have 
recourse to the opinion of the law doctors, i. c, the Muftis (whose chief is the Sheikh- 
ul-Isldm of Constantinople), and obtain their decision or fatwa. This is the reason why 
Moslem law has hitherto made no process. And if of late years attempts have been 
made to improve it, they have met with very great obstacles, so that it may be said 
that the new principles established by recent imperial ordinances have not penetrated 
iuto the habits anc^ convictions of the nation. The new constitutions of the Ottoman 
Empire contained m the Hatt Sharif of 1839, in the Hatt Hamayoun of 1856, and in 
the constitution of 1876 were not promulgated until they had been sanctioned, so to 
speak, by the fatwas (opinions) of the Sheik-ulrlslam^ who declared that the principles 
therein contained were in conformity with the Shara Sharif or holy law ; but in point 
of fact they are not in conformity with it, and they can therefore be considered as an 
attempt made by the later sovereigns to modify and correct, under the pressure of 
Christian £urope, the Moslem law m its most impracticable and intolerant points. 
Hence these sovereign edicts have been but little respected ; they are regarded by the 
majority of Moslem law doctors and good Mohammedans as a violation of the Shara, 
and the religious tribunals, i. e., the Mehkemeha, presided over by the CadiSy do not in 
any way respect or observe them. In order, however, to avoid the question of this 
conflict between the ordinances of the sovereign and the principles of the Moslem law, 
the Arab Moslem law doctors have recourse to this explanation, namely, that the Sul- 
tan, in his character as commander of the faithful, and in view of the weakness of the 
Moslem power, has deemed it proper, in the interests of Islam, to conciliate for a time 
the inevitable pretensions of Europe by decreeing these various changes which, ema- 
nating as they do from the actual head of the Moslem nation, are not to be directly 
opposed by good , Moslems, for, so soon as the circumstances that have forced them 
upon him shall have changed, he will, for the good of Islam, cancel them. Thus, for 
example, after the Porte entered into the political concert of Europe it had to adopt 
the commercial legislation of Europe, there being in the Moslem law no traces of such 
a legislation, and in so doing it copied, almost literally, the French code of commerce. 
But in adopting it the Sultan could not have recourse to the Ulam^is for their sanction, 
because neither in the Koran nor in the traditional sayings of the prophet could be 
found any of the principles of European commercial law, and as far as is known the 
Sultan did not apply to these doctors, but simply published the commercial code, motu 
propria, by exercising his autocratic power. Nor was it possible to intrust the Meh-, 
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the judiciary institutioiis of the empire have not yet reached such a de- 
gree of perfection as to furnish sufficient guarantees to the foreigner of 
a good and complete administration of justice, and that a full system of 
territorial jurisdiction is at present incompatible with the backward 
state of the civilization, both moral, religious, social, and intellectual, 
of the country, and would be hazardous in the present critical state of 
the Ottoman Government. 

In order to extend the jurisdiction of local tribunals over the for- 
eigners that are ¥rithin a state, the concurrence of the following condi- 
tions seems to us to be requisite : 

Ist. That the legislation in force within the country be such as is not 
too far removed from the legislation which the foreigner is in his own 
country subjected to. 

2d. That such legislation admit of being easily known, so that the 
foreigner may be enabled to adapt his own actions to it. 

3d. That the tribunals intrusted with the application of the law be 
such as to inspire the foreigner with full confidence in them, not only 
as to their knowledge, but also as to their moral fitness. 

4th. That the social, religious, and intellectual education of at least 
the judicial and governmental hierarchy be such as to exclude the prev- 
alence of religious hatred over all considerations of right and justice. 

5th. And that the political organization of the state possess such a 
degree of stability as to warrant a reasonable prospect of its permanence. 

All these conditions existed long ago in Christian Europe, and there- 

kemehs (law courts) with the application of this code, for the Cadi (judge) would not 
and could not recognize it as law. If asked to recognize a commercial society as a 
jaridic entity capable of holding property, and requested, therefore, to inscribe a 
house or parcel of land in the name of such a society, he would reply that the Shara 
does not recognize such a corporation, and that notwithstanding the commercial code 
published by the Sultan he could not do it. Still less would he render judgment for 
payment of legal interest, which, though authorized not only by that code, but also 
by other imperial ordinances, is strictly forbidden by the Shara. In order, th*»refore, 
to be able to apply the commercial code, the Porte had to institute suitable ti ibunals 
in which the religious element does not enter, and intrust them with its application. 
No other tribunals than these were adapted to the requirements of the case. 

The same thing had to be done in civil matters in order to bring*abont the api)1i ca- 
tion of the imperial ordinances that bear upon civil affairs. Councils or medjiliaes were 
established in the chief places of each province, to which was intrusted the adminis- 
tration of justice in conformity with the new ordinances. Without this the latter 
^ould have ever remained a dead letter. All this shows the immense difference ex- 
isting between the real and true law, the Shara and the law of tV-e sovereign called 
the canoun or Nizam-namah. It may be said that in Moslem countries there exist two 
legislators and two judiciary orders differing totally one from the other, that is to say, 
the true legislator Mohammed, who can be neither corrected nor opposed, and who 
imposes his authority by a moral force that has prodigious weight with the Moslem 
people, and the political legislator, namely, the Sultan, who imposes his authority 
by material force ; the religious judiciary order, the only one allowed by the real and 
true law, namely, the Mehkemehj composed of the law doctors or Ulama^ which recog- 
nizes and applies nothing but the Shara, and the civil judiciary order, namely, the civil 
Medjilises and tribunals of commerce instituted by the Sultans, which apply the can- 
&un8 and Nizam-namehSy i, e., the imperial ordinances. In view of these considerations 
regarding the judiciary and l^-gislative condition of Moslem countries, it is held by 
many that nothing but the heavy pressure of external political circumstances has 
called into existence the Tanzimdl Khairieh, as is called the totalitv of the reform con- 
stitutions and ordinances that have been from time to time promulgated by the Porte, 
beginning with the Hatt of Gul-Haneh of 1839, and ending with the Ottoman consti- 
tution of 1876, and that if this outside pressure be at any time taken away the whole 
fabric of the Tanzimdt will fall to pieces, leaving no trace of its existence upon the 
tough surface of Moslem jurisprudence, that has ever resisted, and wiU, by its relig- 
ions and sacred nature, continue to resist all reforms until the Koran has ceased to be 
the only binding rule of faith and conduct of the Sultans and the millions of Moham- 
medans over whom they rule. (Gatteschi's pamphlet on the '* ProprietA Fondiaria," 
&c., Alexandria, 1869.) 
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fore it is that the principle of the absolute subjection of foreigners to 
the laws and tribunals of tke land has been established since many cen- 
turies throughout that portion of the globe. 

As to the first two conditions, every one knows that the legislations 
of Christendom are founded upon identical principles, and are so acces- 
sible to all, and so to speak, popular — more especially after the intro- 
duction of codes — that a European, into whatever part of Europe he 
may go, can, as it were, say that he is in his own country. 

As for the third condition, namely, the fitness of the tribunals, suffi- 
cient guarantees are given to foreigners in the states of Christendom 
by the accurate and profound studies that are pursued by those destined 
for the magisterial oifice, by the inamovability and inviolability of judges, 
which is recognized in every part of Europe and even in those states — 
nowadays most rare — wherein the same has not been formally proclaimed 
by law. 

As to the fourth condition — that, namely, of the exclusion of religious 
prejudice from playing a decisive part in the minds of the members of 
the tribunal — ^it is enough to say that the Christian nations of Europe 
and their descendants on the western side of the Atlantic, by the vast 
superiority of their attainments in arts and science and commerce, as 
well as in policy and government, and above all by the brighter light, 
the more certain truths, and the more definite sanction which Christianity 
has communicated to the ethical jurisprudence of the ancients, have 
established a law peculiar to themselves ; that they form together a 
community of nations united by religion, manners, morals, humanity, 
and science, and united also by the habit of studying and recognizing 
the same writers, and systems of public law ; and that the influence of 
Christianity was very eflBcient toward the introduction of a better and 
more enlightened sense of justice and right among the governments of 
Christendom, teaching them the duty of benevolence to strangers. (See 
Kent's "Law of ^Nations,'' chap, i, pp. 3, 4, and 10.) 

As to the fifth condition, it would be beyond the limits and scope of 
this report to do more than point to the slow but steady wasting away 
of the Moslem empires or states in contrast with the ever-growing sta- 
bUity of the nations of Christendom. 

In Moslem countries, on the other hand, not one of these conditions 
holds good as regards the Franks there residing. The civil legislation 
differs too much in many most important parts from that of Europe, so 
that the foreigner who had to subject himself to it would have to give 
up almost wholly his habits, customs, and convictions. It is, further- 
more, most dif&cult to master, being written in a language so verj^ dif- 
ferent from those of Europe, and in a style, nay rather in a jargon, that 
renders it the exclusive patrimony of a special caste, so that even the 
greater part of Ottoman subjects, be they educated and well read, can- 
not understand it. 

But that which is most defective is the organization of the Ottoman 
tribunals, more especially that of the civil courts.* The study of law is 
in no way under the control or direction of the state throughout the 
Ottoman Empire ; it is left exclusively to the Ulema cdste^ out of which 
there certainly can come no judges that are above the religious preju- 
dices of Moslems. In the study of the law there is wanting that which, 
for the lack of a better expression, may be called the laic element ; and 
without this laicity in Mosl<9m countries all hope of having impartial 
judges is vain, 

*^ See Benoit Bronswik's Etude8 Pratique^ 4bc. : B4forme8 et CapitulationSf chap. IV^ 
** Organisation of the Vilayets,^* 
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Besides, the majority of Ottoman tribunals are composed of men who 
have not studied law at all. Thus in the medjlises (tribunals) there sat, 
not educated and learned men. but persons of title whom nothing but 
favor or accident had placed within the ranks of dignity and office.* 

To the foregoing considerations it must be added that the inamovability 
of judges, although latterly decreed by the constitution promulgated on 
the 11-23 December, 1876 (article 81, on page 19, of Part V, of ^^Legisla- 
tion Ott<ytyiane^), and the inamovability of the presidents and permanent 
judges of the commercial tribunals, although guaranteed by article 11 of 
Title II of the Appendix to the Ottoman Commercial Code, issued April 
30, I860'' (see ^'Legislation Ottomane^^ part II, p. 355), has not been 
hitherto of much practical worth. The constitution above referred to is 
practically almost if not quite a dead letter, and the inamovability 
of the judges of commercial tribunals has been in the past so often 
infringed that little faith can be had in its future observance. 

It should also be remembered that the Sublime Porte in its consid- 
erations t upon the execution of the Hatt Hamayun of 1856, which con- 
siderations were communicated to its diplomatic representatives near 
the courts of Europe, says that the work of regeneration has passed 
from the theoretical state to the practical state, that the act of Gul- 
Han6 of 1839 was in itself nothing but the recognition of a right and the 
promise of a reform^ that might remain without fruit and in the state of 
a dead letter, and that that act had to be converted into a fact ; that is 
to say, that it had still to be introduced into the manners and morals 
[of the nation], even as it had been introduced into the institutions [of 
the state]. My own opinion is that the Tanzimat-Khdirii^ i. 6., the reform 
institutions, have not as yet penetrated into the manners and morals neither 
of the governed nor of the governing classes to such an extent as to inspire 
confidence in a good administration of right and justice towards for- 
eigners, should the latter be handed over to the jurisdiction of the ter- 
ritorial courts. (See " Egypt under Imail Pasha," by Blanehard Jerrold, 
London, 1879.) Of much of this the Porte has been itself more or less 
convinced. It has been seeking to remedy this vicious state of things. 
At Constantinople men have been for some years past engaged in the 
tedious task of codifying the civil law; that is to say, the Moslem com- 
mon law, so far as civil matters are concerned. But whether the 
Midjalla, as this recent codification is called, really achieves the modifi- 
cations required by an advanced civilization and brings up the Moslem 
Shara near to the standard of modern European legislation, I cannot 
say, not having as yet had the opportunity of studying it. 

The Porte has also fully adopted the commercial and maritime legis- 
lations of Christendom. But it has not yet organized law schools that 
are practically free from the religious influence of Islamism. Both for 
the Midjalla and in the schools of law the Sher'ie Sharif the " noble Mos- 
lem lawy'^ is still the source and foundation of everything legal 5 and in 
the liberal constitution of December 11-23, 1876, the Sultan, in article 

* In the year 1875 the cadi (judge), Naib Effendi, of BeirAt, was a Turk sent from the 
capital, who could not write, yet he was ex-officio president of the tribunal of claims 
(Madjlis ed-Da^awtty or Madjlis Tamyizel Hukuk), See the regulation concerning Natbs 
of the 17th Eajab, 1271= April 5, 1855, in " Legislation Ottomane,^^ Part II, pp. 320 to 
324. In a circular addressed by the Grand Vizier to all the governors-general of the 
provinces, in the month of September, 1872. concerning the suppression of three courts 
that had been established by way of experiment at Smyrna, Salonique, and Amasia, 
it is said, ''The imperfections mentioned [in that circular] in the working of these 
tribunals do not arise from any faultiness in the regulations. The cause thereof must 
only be sought for in the insufficiency of the personnel and in the lack of capacity of 
Dresidents/" 

^See ** Legislation Otfomane,''^ Part IT, pp. 24 and 25. 
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7, counts among the number of his sovereign rights that of causing the 
provisions of the Sherie (sacred law) to be executed, which, when token 
in connection with the second sentence of the Imperial rescript of De- 
cember 7-19, 1876, means that the reform laws also are to be always 
interpreted conformably to the sacred provisions of the Sherie. That 
sentence reads thus: '* Furthermore, my august father, the late Sultan 
Abd-ul-Madjid, had inaugurated a principle of reform, the TanzimAty 
that guaranteed, in conformity with the sacred provisions of the Sherie^ the 
life, the goods, and the honor of all.'' (See " Legislation Ottomane^^ 
Part V, p. 1.) 

A few words are enough to account for another real privilege aiforded 
by the capitulations, that, namely, which insures the inviolability of 
the European's domicile, and bars the local authorities from access to 
it. This privilege may be considered as growing out of the other one 
above spoken of, to wit, the exemption of the European from local juris- 
diction, inasmuch as the latter privilege would not be complete so long 
as the domicile is not inviolable and placed exclusively under the con- 
sular authority. And here, too, the continuance of this privilege up to 
the present time can be accounted for, apart from the observations that 
have preceded, by the imperfections of the Ottoman police organization^ 
which, notwithstanding the many efforts of the government in this di- 
rection, is still very defective. ^Nor has this privilege been done away 
with by the Ottoman Imperial rescript of 1867, which concedes to for- 
eigners the right of holding real estate throughout the empire, with the 
exception of the Arabian province of Hidjaz, provided they submit 
themselves, so far as such real estate is concerned, to the laws and 
regulations which govern Ottoman subjects. Most of the European 
powers hastened, it is true, to accept of this right for their citizens, and 
of the conditions under which it could be exercised, that, namely, of the 
territorial jurisdiction of the local courts over such real properties ; but 
they have maintained by a special protocol the immunities sx)eciflea by 
the capitulations regarding the person and movable property of for- 
eigners who might become owners of real estate ; and, in particular, they 
have maintained, with certain well defined and limited exceptions, the 
inviolability of the foreigner's domicile; which domicile is defined in 
those protocols to be the residence or house of inhabitation and its de- 
pendencies, that is to say, the ont-houseSj courts^ gardens, and neigliboring 
inelosureSj to the exclusion of all otlier parts of the foreigner's real prop- 
erty. The domicile thus defined is declared by the protocol to be in- * 
violable, in conformity with the capitulations; and the inviolability ia 
made to consist in this, that the agents of Ottoman public force cannot 
enter the residence of the foreigner without the assistance of the consul or 
of the delegate of the consul of the power on which the foreigner depends.. 
Most of the European powers did not hesitate to adhere to such protocol;, 
but it was not until October, 1874, over six years after the issuing of 
the Imperial rescript, that the United States were willing to do so; 
thus again revealing the reluctance with. which Christian powers give 
up any part of the ancient capitulation privileges. 

[Note. — The protocol referred to contains moreover some other pro* 
visions concerning foreigners residing in rural districts in Turkey. The 
circular of the French ambassador, M. Bourr^e, on this subject has 
been already referred to above.] 

As for the right granted to foreigners to will and dispose of their es- 
tates within the Ottoman Empire, this constitutes that which in Europe 
is called the abolition of the droit cPaubaine. It is worthy of notice 
that this abolition had been already admitted by the Moslem rulers of 
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the earliest times while the droits dHavhaine were in full vigor in Europe. 
And as Europe also has abolished them, it can be said that in this re- 
spect the capitulations agree exactly with European international law. 

As to the provision of the capitulations that has been mentioned last 
of all in the enumeration made above, and which consists in forbidding 
European consulates from granting protection to local subjects, it may 
be observed that when the Porte was strong and the Europeans in the 
Levant in a most difficult position and always exposed to the vexations 
of the local governors, the necessity was not felt of forbidding consuls 
and ministers to grant protection. They stood so much in need of it 
themselves that they could not give it to others. But when the Porte 
began to decline, and the Europeans in the Levant commenced to be- 
come somewhat powerful, the ministers and consuls found themselves 
in such a happy position that, without having to think for their own 
protection, they were able to go on and protect others. And, as is the 
oase in all things human, the transition from use to abuse became easy. 
Thus matters reached such a point that if a stop had not been put to 
this practice, it would soon have cofaie about, through the rage for pro- 
te<;tion, that the Porte would have had left to it a territory without 
subjects, and its subjects, more especially, however, non-Moslems, would 
have become the subjects of powers that had no right whatever over 
Ottoman territory. This explains the fact that no mention is made of 
this prohibition in the old capitulations, whilst in the modem ones, and 
particularly the most recent, it is set forth in the clearest and strongest 
terms, which were, moreover, justified by the dishonest traffic in protec- 
tion which was at one time practiced by European consulates within the 
Ottoman Empire. (See Appendix.) 

This exhausts, it is believed, the inquiry into the contents of the ca- 
pitulations ; after having given an outline of their external history, the 
foregoing pages treat of and- account for their internal provisions. It 
is believed that, out of such an examination, the following considera- 
tion can be drawn, which is in place at a time when so much discussion 
is being had about the necessity of keeping in force or of abolishing the 
capitulations. 

Of the two extreme opinions that are advocated in the two opposing 
•camps, the one being for their entire abolition and the other wishing to 
uphold them just as they were stipulated since the remotest times, 
neither is correct ; for these stipulations might very well be modified in 
all those parts that have become antiquated and of no worth by reason 
of the new Ottoman public law and its approach to the public law of 
Europe. 

Those provisions of these treaties, on the other hand, that have for 
their object to check evils, which the reforms hitherto published and 
actually introduced into the Ottoman Empire have not as yet been 
sufficient to obviate, and which have been hereabove mentioned, should 
be left in full force. 

So far as one can judge, the European powers allowed themselves to 
be guided by this one thought when, at the Paris congress of 1856, ^nd 
through the mouth of Bourqueney, they replied to the plenipotentiary of 
the Ottoman Porte, who had asked for the modification of the capitula- 
tions, particularly as to the jurisdiction bestowed upon consular officers 
in the Levant, in the following terms : 

Lea pi ^nipotenti aires reconnaissent qae les capitulations repondent k uoe situation 
■^ laquelle le traits de paix tendra n^cessairemeut ^ mettre lin, et que les privildges 
•qu'elles stipulent pour les personnes circouscrivent I'autorit^ de la Porte dans des 
nmites regrettables ; qu'il y a lieu d'aviser k des temperaments propres ^ tout con- 
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ft 
cilier; mais qnMl u'est.pas moins important de les proportiooner aux r^formes que la 
Tarqnie introduit dans son administration, de mani^re k combiner les garanties aveo 
celles qui naltront des mesnres dont la Porte poursuit Papplication. 

By this reply, which I do not attempt to translate into English, en- 
couragement was given to the Porte to keep on in the system of wise 
and liberal reforms that had been begun by the Sultan Mahmfld II, and 
followed up by his successors, and which has been instrumental in. 
drawing Turkey nearer and nearer to Europe. 

Ev^ery encouragement and support ought to be given to Turkey to 
keep on in this system of reforms itanzimdi) undertaken by the late 
Sultan. By persevering in this course they will gradually and imper- 
ceptibly, as was done by the early capitulations, depart more and more 
from the principles of Moslem '* noble" law which has for so many cen- 
turies been the dog in the manger in all the dealings of Turkey with 
Christendom. For the Porte to limit itself to crying out against the 
capitulations and clamoring for their abolition would be to raise a voice 
that Christendom would not listen to. 

One of the most intelligent and experienced of British consuls ip the 
Levant said to me, in 1876 : "As soon as ever the Turkish Government 
really reforms its administration, the capitulations will fall of them- 
selves."* 

IV. — Treaties of Commeece. 

The study of the capitulations would not be complete without an ex- 
amination of the commercial treaties that the Porte has of late years en- 
tered into with the powers of Christendom, for, although these treaties 
have, on the one hand, confirmed the privileges contained in the capit- 
ulations preceding them, they have, on the other hand, profoundly mod- 
ified them as to customs duties and as to the freedom of couimerce 
throughout the Ottoman Empire. 

From what has been hitherto said, it appears that the capitulations 
are in reality treaties of commerce, inasmuch as by far the greater part 
of the provisions they contain refer to commerce only. The treaties 
lately stipulated by the Porte must be considered, therefore, as the 
necessary complement of those capitulations. To leave them unnoticed 
would be not to give a complete and full idea of Ottoman external law. 

The commercial treaties in question may be divided into two cate- 
gories, according to the epoch in which they were stipulated, those^ 
namely, that were made in the year 1838 and thereabouts, and those 
that were made, in modification of the foregoing, in the year 1861 and 
thereabouts. In taking the years 1838 and 1861 as normal epochs, ref- 
erence is had to the treaties stipulated with England, which preceded 
every other nation in such diplomatic conventions, and whose treaties 
served as a model for those of the other powers.t 

*The reader will find it very interesting and instructive to read the work of Mr» 
fienoit Brunswik, published in 1868 by Amyot, tf Rue de la Paix, Paris, entitled 
" fitudes Pratiques sur la question d'Orient : K^formes et Capitulations"; and other 
works by Mr. Brunswik, as **Le droit de Propri6t6 en Turquie" (in 1866), "Unit6 
Islamique" (in 1871), "La Succession au Trdne de Turquie"(in 1872), &c. 

iThis is Gatteschi's statement. But Benoit Brunswik, in his ^* Etudes Pratiques »ur 
Id question WOnent: Eeformes et Capitulations " "PariB and Strasbourg, 1869, savs, on 
page 206, thus : " The treaty of commerce concluded, on the 29th of April, 18(51, be- 
tween France and Turkey, and to which all the powers had successively adhered^ stipulatea 
in article 1,'' &c., making France's treaty the model for all others. The dates are, in 
fact, as loUows: Treaty of Great Britain with Turkey, of August 16, 1838; treaty of 
France with Turkey, of April 6, 1839 ; Great Britain with Turkey, and France with 
Turkey, both concluded April ^, 1861 — ^that is, on the same day. That concluded 
with the United States is dated February 25, 1862, and is modeled after ^he one with 
England. 



46 CAPITULATIONS OP THE OTTOMAN EMPIRE. 

The occasion on which the treaties of commerce of 1838 were stipu- 
lated and the circumstances attending the same are as follows : * Ac- 
cording to the old capitulations all gc^s, whether imported into or ex- 
ported from the Ottoman Empire, paid the uniform duty of 3 per cent. 
But as the value of the goods upon which the duty was due had to be 
fixed, and as the tariffs of the different i)owers expired at different 
epochs, there arose continual discussions whenever any of these tariffs 
had to be renewed. Furthermore, as the value of the Turkish piaster 
had sunk and the nominal value of products had risen, the Porte wished 
at every lenewal of the tariff's to also increase the valuation of the prod- 
ucts. The European ministers accredited near the Sublime Port« 
sought, however, in every way to elude this request ; they so brought it 
about that the products of their own nation were estimated below those 
of the other nations ; from such quarrels and discussions commerce suf- 
fered much. 

The Porte made good the loss it sustained firom a too low rate of duties 
by putting continual embarrassments in the way of the merchants, and by 
impeding the heaviest excises upon European goods after they had en- 
tered the empire, and when it was sought to circulate them tlu*oughout 
the interior. 

Still greater were the obstacles that were put in the way of trading 
in or exporting the products of the Ottoman Empire. The Porte had 
availed itself of the clause in the capitulations which reserves to t^e 
Turkish Govemmeut the right of forbidding the exportation of such 
wares or products as it should be in need of, and had prohibited the tak- 
ing out of almost every Turkish product, or had so enormously raised 
the price of the same as to reduce it to a monopoly. 

Things were at this pass in 1836, and the tariffs with England and 
France had expired four years before that time. The renewal of the 
tarifb was asked of the Porte, and the necessity was seen of makmg a 
regulation applicable to all the powers of Europe. To this end negoti- 
ations were begun. Eussia was induced to withdraw fix)m the privileges 
accorded to her by her tariff which would not expire until five years 
later. Whereupon English, French, and Austrian commissioners were 
appointed to aid the ministers in their negotiations with Perton Pasha 
and Tahir Bey^ ^^ grand customer^ of the Porte. 

Under these circumstances it was remarked that before all else agri- 
culture ought to be favored throughout the Ottoman Empire, leaving 
the cultivator free to sell his products to the highest bidder, and fur- 
ther that all the abuses that had rendered the capitulations nugatory 
ought to be abolished, thus keeping up the primitive figure of customs 
duties. Consequently the European ministers opposed every augmenta- 
tion of the export or import duty of 3 per cent, theretofore collected, 
and which the Ottoman commissioners wished to raise. On the other 
hand, they were ready to fix, with a certain latitude, the duties for in- 
ternal circulation to be put upon goods, which duties they consented 
should be fixed at 9 per cent, upon products bought ¥rithin the empire 
and destined for exportation ; and at 2 per cent, upon those imported 
from without ; so that, between internal duties and duties of exit, ex- 
I>ortatiou was burdened with 12 per cent., and between entrance duties 
mid duties of internal circulation, importation had to bear 5 per cent. 
But in compensation for the concessions made by them, the European 
ministers wished that the fullest freedom should be allowed to commerce 
and that every sort of monopoly should be abolished throughout the in- 
terior of the Ottoman Empire. 

'Compare Rosen's <<Ge8chichte der Tiirkei/^ Leipsic, 1856, Part I, pp. 2805. 
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The negotiations were on the eve of closing when the Turco-Egyptian 
question came up and stopped their conclusion. But the Porte having 
seen that a treaty upon such bases might perhaps be a means of hostil- 
ity towards the Viceroy of Egypt, who had monopolized everything in 
that country ; or rather the desire to do England a pleasure induced 
the Porte to resume the negotiations which it brought to an end with 
Lord Ponsonby, by the treaty of commerce signed at Eeshid Pasha's 
palace, at Balta-Liman, August 16 (or 17), 1838.* 

France did not sign the treaty until ^November 23 of the same year, 
because before that time the French admiral, Baron Boussirij who haa 
been to so much pains in that aflfair, lacked the necessary powers. 

The main points or conditions of this most important instrument were 
that the preceding capitulations were confirmed ; that every nation 
that should adhere to the treaty was to enjoy all rights already granted 
or to be granted by the Porte* to the subjects of every other nation; 
that every kind of monopoly or privilege throughout the Ottoman Em- 
pire should become abolished. And, on the other hand, the fullest lib- 
erty was accorded to foreign merchants to buy and export Ottoman 
products by paying 9 per cent, to the place of embarkment and 3 per 
cent, exit duty ; entire freedom was granted to the circulation of for- 
eign merchandise by the payment of 3 per cent, on their entry and an 
additional 2 per cent, as duty for internal circulation; and, finally, 
freedom of transit was accorded on all goods without any additional 
duties. 

After England and France all the other powers that had capitula- 
tions with the Porte accepted the clauses of the treaty of 1838, and 
those that had no capitulations, such as Belgium, Greece, and Bavaria, 
inserted them in their treaties with the Porte. 

So much for the treaties of commerce of 1838. A few remarks will 
suffice for the later treaties of 1861-'62. 

Fo term of duration had been fixed for the treaty of 1838, but it had 
been stipulated in it that the tariffs of the amounts to be paid as cus- 
toms duties should be revised once every seven years. In 1859, one of 
the seven-year periods, fixed upon with Great Britain and France, had 
expired ; and then it was that the modification of the treaty then exist- 
ing was thought of. After some time spent in negotiations, the treaty 
of commerce of 1861 was finally concluded between the Porte and 
Great Britain and France. By this treaty, which took the place of the 
one before it, the provisions of the latter were kept up, saving in cer- 
tain points that are expressly derogatory to it. The points of deroga- 
tion are thus : 

1st. Change of amount of import and export duties, which were fixed 
at 8 per cent, for the first year. 

2d. After the expiration of the first year the export duty was to be 
reduced by 1 per cent., and so on at the end of each succeeding year un- 
til it should be reduced to a fixed duty of 1 per cent, intended to cover 
the custom-house expenses only ; so that at the end of the seventh year 
absolute freedom of exportation should be and was established in all the 
Turkish Empire. 

3d^ Imports, on the contrary, were subjected to the permanent duty 
of 8 per cent. 

4th. The abolition of monopolies throughout the whole empire was 
confirmed, but with the reservation to the Sultan of the right to estab- 
lish an excise on salt and tobacco, and to forbid the bringing in of pow- 

* For documents relating to the Tnrco-Egyptian affair in 1833, and in 1839 to 1840, 
see de Testa's Beceuil, tome ii, pp. 353 to 379, and pp. 412 to 609. 
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der, gaBS, fire-arms and muuitionsof war, by the issuing of a general 
prohibition. 

6th. Lastly, the duration of the treaty was fixed at twenty-eight 
years, but the right was reserved to either of the contracting parties to 
ask for a revision and even for a recision of the treaty at the expiration 
of the fourteenth or of the twenty-first year of its existence. Further- 
more, Bussia stipulated for a duration of the treaty for only fourteen 
years. 

Almost every power having treaty relations with the Porte accepted 
this treaty. 

[Note. — The volume of Treaties and Conventions concluded between 
the United States and other powers since July 4, 1776, revised edition, 
Washington, 1873, does not contain the tarifi' of duties that was made in 
accordance with article 23 of the treaty of commerce and navigation 
of the United States and the Sublime Porte, of June 6, 1862. I am 
aware that such a tarifi:* was made, but t can find no copy of it in any 
books within my reach. I saw a Turkish version of it in a collection of 
tariffs between the Sublime Porte and other powers ; that collection was 
shown me in 1875 or 1876 by the Beirut collector of customs.] 

V. — Law and Protocol, t. e.. 

The Sultanas rescript of June 10 {ar 9), 1867, granting to foreigners the 
right to hold reul estate in the Ottoman dominions, and the protocol ac- 
cepting the same. 

1. THE law and PROTOCOL A PART OF THE CAPITULATIONS. 

The proper place for treating of this edict of the Sultan would, at first 
sight, appear not to be here, under the head of the capitulations, but 
later on, under the head of the Tanzimdtj the name given to the numer- 
ous charters, regulations, laws, ordinances, and constitutions, elaborated 
from time to time by the Sublime Porte since the Hatti Shariff of 1839, 
and the Hatti Hamayoun of 1856, an introduction to the study of which 
it is my intention to niake, time and health permitting, the subject of a 
report for next year. But, as has been already fully set forth, the an- 
cient Capitulations insured to foreigners residing in Turkey not only 
the inviolability of their domiciles and the right to claim the presence of 
a consulate officer whenever they had to appear before an Ottoman 
court, but also exemption from all taxes excepting customs duties ; or, in 
other words, the existing treaties applied to the persons of foreigners 
and their movable effects only, and contained no provisions whatever 
for regulating the new relations about to be created between the for- 
eigner, as a possessor of the soil, and the territorial authority. On the 
other hand an alteration of any of the rights and privileges of foreigners, 
as guaranteed by the capitulations, could be effected only by negotiat- 
ing between the Porte and each one of the Christian powers a new con- 
vention adapted to the requirements of a new order of things, and the 
protocol accepting the law in question is neither more nor less than such 
a convention. The intimate connection therefore between this lawand 
the capitulations and the derogations to them that have been wrought 
by it and by the protocol of adherence, which accepts for citizens of the 
united States the jurisdiction in certain cases of the local Ottoman tribu- 
nalSy are of such a nature as to bring both the law and the protocol 
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within the purview of the latter part of article 21 of the treaty between 
the United States and the Porte, of 1862, which article is as follows : 

Art. 21. It is ali^rays understood that the Government of the United States of America 
does not pretend, by any article in the present treaty, to stipulate for more than the plain 
and fair construction of the terms employed, nor to preclude in any manner the Otto- 
man Goverument from the exercise of its rights of internal administration where the 
exei'cise of these rights does not evidently infringe upon the privileges accorded hy ancient 
treaties or by the present treaty -to the citizens of the United States, or their mer- 
chandise. 

As, in point of fact, this law or rescript, and the protocol connected 
with it, do evidently infringe quite materially upon the privileges [of ex- 
territoriality] accorded to foreigners by ancient treaties, they could not 
be bindingly availed of by citizens of the United States, nor enforced 
against them, except by and with the express sanction of the law-mak- 
ing or treaty -making authority. This sanction was given by the second 
section of the act of Congress, approved March 23, 1874, which author- 
ized the President of the United States, for the benefit of American 
citizens residing in the Turkish dominions, to accept the [then] recent 
law of the Ottoman Porte, ceding the right of foreigners to possess im- 
movable property in those dominions ; and the President authorized 
the Hon. George H. Boker, then minister resident of the United States 
near the Sublime Porte, to sign on behalf of the United States Oovernment 
the protocol accepting the law in question. Minister Boker, together 
with Aarifi Pasha, the Sultan's minister tor foreign aitairs, signed it on 
the 11th August, 1874; and on the 29th October of the same year both 
the law, word for word, and the protocol, word for word, were duly pro- 
claimed by the President of the United States, seven years after France 
and Great Britain had accepted them for their citizens and subjects, 
and several years after they had been accepted by Austria, Prussia, 
Sweden, Norway, Belgium, Denmark, Spain, and Portugal. These tw(» 
instruments have thus become an integral part of the capitulations be- 
tween the Sublime Porte and most, if, indeed, not all, of the nations of 
Christendom,* and can, therefore, be most fittingly dealt with in this 

placet 

Up to 1867, the year in which France, before all other powers, adhered 
to the important changes wrought by these two instruments, and which 
should be taken as the normal date of their introduction, foreigners liv- 
ing upon Ottoman soil were guests and sojourners, having only movable 
riches, and could not well become more than such. But thenceforth 
they were to be authoritatively allowed not only to come and go and 
trade without restriction or molestation upon Ottoman territory, in ac- 
cordance with the stipulations of the ancient capitulations, but were to 
obtain the further privilege or faculty, while still retaining their foreign 
nationality, of acquiring a permanent interest in the soil itself; they were 
to continue to be foreigners as to their persons and effects, and become 
Ottoman subjects as to their landed property. Such a great departure 
from the underlying principle of all preceding capitulations,! requires 
me to enter at some length into the history of these documents, and 

* Russia is, I believe, the only exception. 

t See Mr. Brown to Mr. Fish, No 15, Constantinople, August 12, 1871 ; and Mr. Hunter 
to Mr. Brown, No. 14, Washington, September 11, 1871, on pp. 656 to 662 of vol. on 
Foreign Relations of the United States for 1872. 

t In an ordinance by one of the kings of France, French subjects were forbidden to 
acquire, real property in the dominions of the Sultan, because at that time, if they had 
done so, they would have thereby become subject to the Moslem principle of law that 
the Christian holder of land on Moslem soil is a tributary {Zimmi)y and the king would 
uot have been able to protect such of his subjects as had exceeded the privile^s ac- 
corded by the capitulations. 

S. Ex. 3 4 
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point out the object which those most concerned in their elaboration 
had in view and hoped to attain by them. 

2. — THE HATT OF GUL-HANEH OF 1839 IN ITS BEABINO ON THE LAW 

AND PROTOCOL. 

One of the many hiuderances to the material welfare of the Ottoman 
Empire is to be found in the mode of land tenure. Only a small portion 
of its soil is held by the people in fee-simple or dominium plenum^ ; by 
far the greater part is either irrevocably dedicated, in part or in whole, to 
the mosques for benevolent objects, or else belongs, ultimately, to the 
state, by both which it is farmed out, leased, or rented, for short or long 
terms, to private individuals. The lessees or holders of property, that 
must sooner or later revert to the mosque or to the state, have in it no 
lasting interest for themselves or for their posterity, and consequently 
no motive for improving it and enhancing its future value ; after them 
the flood.* 

In times past, and in some cases, long before the Hatti-Sharif of 1839, 
the time-honored system of vacoufs^ i. «., of lands dedicated to religious 
or benevolent objects, had undergone several alterations. The Sultan 
Suleiman, for instance, had limited the cases of escheatage which, before 
him, arose upon the death of the lessee, by extending the right of ten- 
antage to the sons of the direct lessee, under the sole condition that the 
aons continue to pay the yearly rent as previously fixed. At another 
time the Sultan Mahmfld had extended the right of inheritance to the 
daughters also of the holder or lessee, t 

On the other hand, the Hatti-Sharif of 1839 had said "that if there 
be a lack of security as regards one's fortune, every one remains cold to 
the invocations of the prince or the fatherland; if, on the contrary, the 
citizen owns his property of every kind with certainty, his love for his 
prince and country increases every day.'' It had also declared that, 
^*each one shall possess his property of every character and shall dis- 
pose thereof with the fullest liberty, and that heirs innocent of crime 
shall not be deprived of their legal rights, and that these concessions 
extend to all subjects of whatever religion or sect they be. Perfect se- 
curity is accorded to all the inhabitants of the empire, for their life, 
their honor, and their fortune, even as is required by the soared text of our 
lawP The same Hatti-Sharif had also said that "as these present in- 
stitutions have only for their aim to cause both the religion, the gov- 
ernment, and the nation of the empire to flourish anew, we [the Sul- 
tan] bind ourselves to do nothing contrary thereto. * • • The fore- 
going provisions being an alteration and a complete renovation of an- 
cient usages, this imperial rescript shall be published," &c. 

Thus the dead-lock that has always existed between the introduction of 
real reforms and the respect for the prescriptions of the "noble" Moslem 
law was rendered still more intense by these solemn declarations of the 
Hatt of Qul-Haneh ; all rights acquired under Moslem sacred law, the 
Sultan again bound himself not to touch. That he had said in its open- 
ing sentences that "all the world knows that in the early times of the 
Ottoman monarchy the glorious precepts of the Koran and the laws of 
the empire were a rule always honored, and that consequently the em- 
pire grew in force and grandeur, and all subjects, without exception, had 
reached the highest degree of ease and prosperity ; but that for the last 
one hundred and fifty years [preceding 1839, the date of the Hatt] a train 

« * See B. Brunswik ** Etudes Pratiques," &c., Chapter V. ^~ 

t B. Bronswik's *^ Etudes Pratiques^" pp. 61 and 62. 
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of accidents and of divers causes had worked in such a way that the sacred 
code of laws and the regulations flowing out therefi*om had ceased to be 
followed, and that thus the former strength and prosperity had changed 
into weakness and impoverishment. 

True, this imperial edict had remained almost a dead letter and had 
been well nigh forgotten ; but the " train ofaecidents and divers causes^^ it 
had endeavored to stay and conjure, could not be averted by an attempt 
at reform which had for its avowed and sole aim ^^to cause the religion^ 
the gov^nment, and the nation of the [Moslem-TurkishJ empire to flour- 
ish anew.'' After a few short years the " train of accidents and divefs 
causes^ received another great accession in the Crimean war. 

3. — THE CRIMEAN WAR IN ITS BEABINa ON THE LAW AND PROTOCOL. 

The causes that brought on that war need here be given only in brief 
outline.* It has been already shown, while treating of the spirit and 
contents of the capitulations, that according to Moslem jurisprudence 
the Ohristian may not found churches, chapels, or other religious estab- 
lishments upon Mohammedan territory. On page 111 of Multakael-Abhur, 
in the section on tribute^ it is laid down that ^^it is not lawful [for the 
unbelieving tributary] to erect a church or chapel in our land ; but one 
such in ruins may be restored without changing the site thereof." 

Always in conformity ¥rith the principal prescriptions of the sacred 
Moslem law, the Arab Mohammedan rulers, and after them the Ottoman 
Scdtans, had ^^from of old" granted permission to the various Christian 
denominations, especially to the orthodox Armenian and Greek, and to 
the Latin monks, to worship in and repair certain ancient churches and 
shrines at and around Jerusalem. The Armenians and the orthodox 
Greeks claim this right by virtue of the treaty of tlie Caliph Omar^ and 
various subsequent grants ; the Latins claim the same by virtue of vari- 
ous ancient documents ov firmans in the hands of the monks of the Con- 
vent of Terra Santa, at Constantinople, and in the possession of those 
of the Convent of the Holy Savior, at Jerusalem. Besides the French 
Government claims certain rights for the Latins by virtue of article 6 of 
the capitulations of Sultan Ahmad I, with King Henry IV, in A. D. 
1604, and particularly by virtue of article 33 of the capitulations of 1740, 
which are as follows : 

Art. 5. And further, for the honor and friendship of the said Emperor, we permit 
that the religions [monks] that dwell in Jerusalem, Bethlehem, and other places of 
OUT obedience, in order to serve there the churches that are there found built of old, 
may dwell there in security, go and come, without trouble or disturbance, and be there 
well received and protected, aided and succored, in consideration of the aforesaid 
[honor and friendship]. 

Akt. 33. The Frank religions [monks], who, according to ancient custom, are estab- 
lished within and without the city of Jerusalem, in the church of the holy sepulchre, 
caUed oamanuit, shall be in no wise disturbed as to the places of visitation that they 
inhabit and that are [at the present time] in their hand!s, which places shall still re- 
main in their hands as they now are, without their being disturbed in this respect, 
neither in respect of claims for imposts ; and if any claim should have been brought 
against them, that has not been decided upon the spot, it shall be referred to my 
Sublime Porte. 

It seems that in 1847 the monks of the Orthodox Greek Church had 
obtained a Hatti-Sharif, upon the strength of which they had excluded 
the Latin monks from the greater part of the holy places and shrines 

* See De Testa's Eecueil Question des Lieux Saints^ vol. 3, part 1, pp. 227 and f. f. ; see 
also La Questions WOrieniSy by A. Ubicini and E. Girardin, Milan, 1854, the first 26 
pages being an excellent retrospect of the events preceding the Crimean war. 

t See Jasmunds Sammlung. 
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in and around Jenisalem, and had themselves taken possession of them. 
The Pope sought to interest the Roman Catholic governments in the 
cause of the Latins. France took their part, and Bussia took the part 
of the Orthodox Greeks and Armenians. 

In May, 1850, the French ambassador at Constantinople applied to 
the Porte, by order of his government, asking for the confirmation of 
the right of the Latin monks to the possession of certain sanctaaries^ 
and for permission to repair certain other shrines in Jerusalem and 
Bethlehem. This aroused the opposition of Bussia in supx>ort of the 
rights of the Greek and Armenian monks to the same holy places.. 
Furthermore, the Latins contested the exclusive right of the Greeks to 
the keys of the great gate of the large Bethlehem church. France and 
Bussia, the great champions of the two ever-hostile churches, found 
themselves face to face ; the Sublime Porte, the sovereign territorial 
authority, had to be the arbiter between them. Commissioners were 
appointed to examine into and report upon the validity of the docu- 
mentary titles; long discussions arose; firmans were issued; autograph 
letters were exchanged between the Emperor Nicholas and the Sultan, 
between Napoleon and the Emperor Nicholas; conferences met at 
Vienna. France insisted upon one solution ; Bussia demanded the re- 
verse. During the weary five years' negotiations that ensued, the Eus- 
sian Emperor tried to obtain from the. Porte written guarantees for the 
fature respect of the rights belonging to the orthodox churches in 
Turkey. Most of the European powers regarded this as an attempt 
to draw the Sultan into an admission or recognition of Bussia's right of 
protection over a large portion of the inhabitants of Tut key. England, 
which had hitherto kept out of the discussion, could no longer stand 
aloof and allow Bussia to gain so strong a foothold in Turkey, and thus 
originated the famous Crimean war of 1853 to 1856, in which Bussia 
was defeated. 

4.— THB HATT-HAMAYOUN OP 1856 IN ITS BEARING ON THE LAW ANI> 

PROTOCOL. 

France, Great Britain, and Sardinia had upheld Turkey, sacrificing 
their money and their men to preserve the integrity and independence 
of the Porte from destruction by Bussia. France and Bussia had nomi- 
nally fought one another for the possession of a few shrines of super- 
stition in and around the Holy City ; in reality they had fought for the 
supremacy of Boman Catholicism or for the supremacy of Greek Ortho- 
doxism, for the political ascendancy of the Bonapartes or for the political 
ascendancy of the Bomanows. England had fought for the maintenance 
of the integrity and independence of the Moslem Empire of the House 
of Othman, the commanders of the faithfiil Mohammedan world. Having 
given her gold and her blood for upholding Turkey, it followed that she 
should be permitted, first of all. to give her advice to the Porte upon 
the fature course to be adopted by the Ottoman Government. When 
the war had been virtually ended, and before the peace conference ha4 
met at Paris, Her Britannic Majesty's ambassador at Constantinople, 
taMng time by the forelock and with that energy and insight for which 
he had always been distinguished, communicated to the Porte, early in 
the month of January, 1856, his memorandum concerning the reforms 
that ought to be adopted throughout the Turkish Empire. 

The protocol of the first session of the Vienna conference, held on the 
17th of March, 1855, had already laid down, in four points, the bases for 
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the re-establishment of peace. The fourth poiut or proposition is as 
follows : 

4. Rassia abandons the principle of covering^ with an official pi'otection, the Chiistian 
8object8 of the Sultan of the Oriental rite ; but the Christian powers will lend to each 
other their mutual co-operation for obtaining, from the iaitiative of the Ottoman 
Government, the consecration and observance of the religions rights of the Christian 
oommunities subject to the Porte, without distinction of rite.* 

This was sufficient ground not only for the memorandum of Lord 
Stratford^ but also for the joint 'memorandum of the ambassadors at 
Constantinople, both which documents I shall notice more fully a little 
later on. The narrow question of the contested holy places around 
Jerusalem had j?rown to the dimensions of an European war, and the 
matter of protecting the rights of the Latin and Orthodox monks^ 
respectively, had assumed the proportion of a case involving the gene- 
ral rights of all the Christian subjects of the Sultan, who had for so 
many ages suffered oppression and injustice at the hands of all Moslem 
rulers, whether Arabs or Turks ; and, finally, the weak condition of the 
Porte had rendered it possible for France, but above all for Bussia, to 
venture to claim the right of interference in behalf of Christianity in 
the Levant. 

In his memorandum just referred to 3ir Stratford de Bedcliffe said 
that << to guarantee the Ottoman territory against the dangers of an inva- 
sion, and at the same time abandon it to internal vices that cause it to 
waste away before one's eyes, would be a pernicious illusion, of which 
those people who had been martyrs of the war could justly complain." 
He therefore pointed out, under about thirty-three heads, the various 
reforms that ought to be introduced. The first and the twenty-ninth 
of these heads had special reference to the tenure of real property, the 
subject in hand in this section. They read thus : 

The Sultan's Government, having to exercise the supreme authority of the empire, 
the laws of the Tanzimat [reform laws and reform boards] in their entirety shall be 
observed and pat into execution by order of His Mtnesty in snch a way that all classes 
of his subjects, without any distinction, shall equally eojoy the same protection and 
the same security as. to their persons, their goods, and their honor. 

The last words of this sentence were taken from the first proposition 
of the Hatt-Sharif of GuiHaneh of 1839. 

The twenty -ninth measure counseled by Sir Stratford reads as follows: 

Efficacious measures shall be adopted, by the employment of the necessary funds, 
for utilizing the material resources of the empire, and facilitating their consumption 
and transportation. Whatever operates against or obstructs agriculture, industry, 
und commerce shall be reformed so as to derive profit from the capital, science, and 
hands of Europe for their complete development. As regards real property, the same 
legal right to acquire, enjoy, bequeath, sell, and otherwise transfer it shall be recog- 
nized to all the subjects of His Majesty, without exception. 

But Lord Stratford's memorandum had the force of a recommendation 
4om Great Britain only; it was deemed best by the ambassadors of 
Austria, England, and France that their reform counsels should be 
communicate to the Porte in the form of a joint memorandum. On 
the 9th of January, 1856, these three ambassadors decided to draft 
projects for a memorandum concerning the privileges granted ^^ab- 
antiquo" to the Christian communities of the empire and the mode oF 
confirming and enlarging thesame,t and on the 16th of January, 1856, 
Hiey met, at the French embassy, to compare their respective drafts 
before communicating them to the Porte. On the 18th and 19th of 
January, 1856, they conferred again, and decided to send to the Porte 



* Baron de Testa's JRecueilf vol. 4, p. 195. 
t B. Brunswik's ** Etudes Pratiques^ chap. 



V. 
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their collective memorandam, which embodied the wishes of the powers 
in regard to the fourth principle laid down by the Vienna conference in 
the spring of 1855, which has been already quoted above. 

On the 29th of January, 1856, a conference was held at the Sublime 
Porte ; the ambassadors and several of the Sultan's ministers were 
present; the memorandum of the three representatives was approved, 
with slight modifications. The Ottoman ministry put it into the form 
and shape of an imperial decree. After a few days the draft of a fir- 
man was submitted to the ambassadors for their approval, who found 
it to be in conformity with their memorandum ; and on the ISth Fehru- 
ary^ 1856, the great HatU-Hamayoun was formally proclaimed. A com- 
parison of this edict with the two memoranda mentioned above will 
show how very closely the Porte had followed the dictation of the 
ambassadors. 

The first and twenty -n-nth paragraphs of Sir Stratford's memoran- 
dum of January 14, 1856, have been already given above. Limiting 
the comparison here to the subject now under examination, that is, 
to the law and protocol, conceding to foreigners the right to hold real 
estate, I shall only quote the relevant paragraph of the joint memoran- 
dum. It says : 

The riffht of real property will be [or shall be, French «eia] conceded to forei^ers. 
under [the condition of] the observance of the laws that obtain in the premises, ana 

Sunder] the obligation to pay the same burdens [in French, charge^'] as the natives 
vndig4nes'\. 

The corresponding article in the Hatti-Hamayoun is worded thus: 

Art. 14 [or, as in some version, Art. 27]. As the laws that govern the baying, the 
selling, and the disposing of real estate are common to all the subjects of my empire^ 
it can be permitted to foreigners to possess real property in my states, by tbeir con* 
forming to the laws and poHce regnlations, by their paying the same taxes as natives, 
and after that the arrangements [in the premises] shall have been had with the for- 
eign powers. 

By thus embodying the proposals in this respect of the ambassa- 
dors into his great charter of 1856, the Sultan had, for the first time, 
opened wide the gateway, thitherto more than half shut, through, which 
foreigners might be admitted to enjoy the right of holding real property 
in His Majesty's states, and had at the same time laid down the gen- 
eral principles to be required of them and observed in this respect. 

» 

6.— AHD-IL-AmIn of bey op TUNIS. 

I 

, Before proceeding with the history of the subsequent delays and ne-v 
gotiations that attended the final realization of this great change in the 
conditions of land tenure by foreigners in Turkey, and which had been 
up to that time supposed to be restricted by the principles of Moslem 
jurisprudence, according to which the non-Moslem land- holder must 
pay the kharadj and become a tributary subject, it becomes necessary to 
notice briefly the action of the Bey of Tunis, who, so far as I am aware^ 
was among the first of Moslem rulers to formally and officially allow 
aliens to hold property in a Moslem countrj^ . Such a digression from 
the main subject under discusi^ion is all the more admissible when it is 
remembered that the Barbary regency or semi-independent Beylik of Tu- 
nis forms an " integral pai-t'' of the Sultan's dominions, a fact with which 
American diplomacy is acquainted, seeing that the treaty of August^ 
1797, between the United States ana the " Kingdom " of Tunis was coii- 
cluded "tm^cr the auspices^ of the Sultan of Turkey, Selim Kan» 
Yielding to that irresistible tide of evients which has, during this cen- 
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taiy, carried the influence of the Christian nations of Europe across the 
Mediterranean and Black seas into every part of the Moslem countries 
bordering on these waters, from Trebizond to Tangiers, the Bey of Tu- 
nis had, in 1856, issued a very important order or Bouyourldi to his offi- 
cials, relating especially to the system of land taxation. But it was 
not until the year 1861 that the pressure of Christendom succeeded in 
obtaining from him the promulgation of a chart'Cr formally guarantee- 
ing to all his subjects, and to all the residents of his states, of what- 
ever religion, nationality or race, complete security as to their persansj 
their goods, and their reputation. This Bouyourldi is for Tunis what the 
Hatt%'8harif and Haiti- Hamayoun are for Turkey. It is also called 
^Ahd-el-Amdn, which name means <^the covenant of security"; and this 
name carries along with it the idea of a solemn covenant, in which the 
Im3.m, or Moslem ruler, in the exercise of the authority recognized to 
him by sacred Moslem law. promises or guarantees, to all nan-Moham- 
medans dwelling within his dominions, full safety both for their persons, 
their possessions, and their most sa^sred sentiments, these hallowed feelings. 
being the words used in the supple language of the Koran for desig- 
nating a man's bosom consort and his offspring, but more especially 
those of the female sex ; for, as has been previously shown, the non- 
Moslem must, according to the sacred law, obtain such a guarantee 
from the niler before be can be admitted into the country as one ^' given 
security."* Beside liberty of worship, individual freedom, security of 
persons and property, guarantee of honor, and the establishment of 
mixed tribunals of commerce, this covenant of safety granted in par- 
ticular to foreigners the right to hold real estate. Article 12 says : 

Foreigoers, belonging to different governments, who shall wish to establish them* 
selves in our states, shall be able to buy all sorts of property, such as houses, gardens, 
and lands, just the same as the inhabitants of the land, on the condition that thev be 
subject to the regulations [now] existing, or which may be [hereafter] established, 
. without their being able to withdraw themselves from [the reach of] such regula- 
tions. There shall not be herein the least difference, as to them, in the regulations of 
the country. 

This covenant was made five years after the Hatti-Hamayoun and six 
years before the Porte had conceded to foreigners the same right. 
Owing, however, to a rebellion among some of the tribes under his rule, 
the Bey found it necessary, at or about the year 1863, to suspend the 
working of the constitution, and so little did its spirit correspond with 
the backward political feelings and prejudices of the Tunisians that 
they preferred the return to the old system of direct government and 
judgment by the Bey, and it has since then been suffered to sleep in 
oblivion. The matter of the right of foreigners to hold real estate in 
Tunis had therefore to be regulated anew, which was first done by 
Great Britain in a special convention on this subject concluded between 
Eichard Wood, C. B., Her Majesty's agent and consul-general, and the 
Tunisian Government, drawn up' both in Arabic and English, on or 
about the 10th of October, 1863 (see Hertslet's Commercial Treaties, 
Vol. XI, page 1118, and for the Arabic text see the fifth volume Mun- 
taJchdbdt-el-Jawdihy printed at Constantinople). The provisions of this 
convention differ considerably in detail from those of the law and pro- 
tocol relating to the same kind of subject-matter, and are much more 
favorable to the European (Englishman) than are those of the latter. 
But to return to the weary negotiations that had to precede the carry- 
ing out of the provisions contained in the fourteenth article of the Sul- 
tan's Hatt of 1856. 



* The meaning of the word ** mustamen'' has been already explained while treat- 
ing of the spirit and contents of the capitulations. 
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6. — NEEDS FOE MAKING THE LAW AND PROTOCOL. 

There were two great reasons why the diplomatic representatives of 
some of the European governments (of France more especially) desired 
to obtain the formal recognition of this light for their fellow-citizens 
residing in Turkey. First, many foreigners had been in the habit of 
resorting to the unsafe, though perhaps not strictly illegal practice of 
getting the title-deeds of the real property they wished to acquire made 
out at the proper court in the name of an Ottoman subject^ and of them- 
selves holding such title-deeds along with another document, executed 
generally before the consular authority of the foreigner, in which the 
person whose name appeared in the title-deed declared that he was not 
the rightful owner but had only lent his name for the purpose of fulfill- 
ing the formalities to be accomplished before a Moslem court of law, 
and that his heirs after him had also no right to the property. Others, 
whose daughters had been born on Ottoman soil, bought the property 
in the name of these daughters, for a girl born in Turkey would be re- 
garded, for the purposes of conveyance, by a Moslem law court, as being 
a subject of the Sultan, and, as such, fully capable of owning real estate. 
And why in the names of daughters and not in the names of sons ! 
Because afterwards, whenever the daughter married the subject of a 
foreign power, her nationality would follow that of her husband; 
whereas if the name of a male, bom on Ottoman soil, had been used 
in the title-deed, the foreign nationality of the man might perhaps 
thereby become compromised tor the future ; and no foreigner residing 
in Turkey would ever wish to thus tacitly jeopardize tbe right of any 
of his offspring to inherit the nationality of the father. These cases of 
tenures under a borrowed name were most numerous in the cities that 
had been for generations frequented by foreign merchants, such as 
Alexandria, Smyrna, Salonica, and Constantinople. 

The second reason was prospective in character. It was thought that 
so soon as foreigners could authoritatively, i, «., under the guarantee of 
an Imperial edict, become land-owners in Turkey, many would buy farms, 
forest-lands, and raining regions, and thus introduce European energy, 
enterprise, and capital for the development of the latent but loug-neg- 
lected riches of this vast empire, and that if such an impetus could be 
given to agricultural pursuits it would surely have, as its indirect result, 
a great improvement of the shattered condition of the Ottoman treasury, 
and would thus constitute one of the strongest means for restoring the 
internal solidity of a power whose integrity and independence had been 
for so long a time maintained only by the mighty efforts of the Western 
powers in opposition to the contrary designs of the great Eastern power. 

But there were also two potent reasons why the Porte was most re- 
luctant to insure to foreigners this additional right : First, the fear of 
the ultimate consequences of such a liberal measure to the supremacy 
of the dominant religion and ruling race. The Turkish Government 
could easily govern the Moslem population ; they could also, with but 
little difficulty, keep down the progressive tendencies of their feeble 
and divided Christian subjects. But if once the energetic, independent, 
and aggressive Frank got a sure foothold upon the soil, he would not 
rest until he had, with the power of Europe at his back, brought about 
such judicial and administrative changes in the empire as would entirely 
overthrow the absolute and irresponsible supremacy of the Turanian 
race, and utterly subvert the ascendency of the Koranic system of juris- 
prudence in civil matters. If as a merchant, as a mere sojourner toler- 
ated in the land, the busy Frank had already wrought such great 
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changes in its laws that commercial codes and tribunals had to be sub- 
stitnted for the venerable Moslem law and its courts, and if the public 
ministers and consuls of the Christian powers were already such a check 
upon the will and passion of the commander of the faithful and his offi- 
cers of state that neither he nor they could any longer dispose arbi- 
trarily and with impunity of the lives and goods of any subject that 
might have incurred the displeasnre of the sovereign or of his ministers, 
what would not this same innovating and restless Frank do when he 
became a permanent dweller, having a vital interest in the lasting wel- 
fare- of the state f The experience of the past was to the Sublime Porte 
an eloquent warning for the future. 

As an instance of the fear entertained by the thinking class among 
the Turks at Constantinople in respect to the final consequences of open- 
ing wide doors of the law for foreigners to become land-holders, Mr. 
Benoit Brunswik, in his <^ Etudes Pratiques," quotes a passage from 
a native who, under the form of an address to the Grand Vizier on the' 
general subject of reforms, says, among other things, with regard to the 
law giving aliens the right of real property, as follows : 

We avow that nothing could tiansform the face of the Orient more completely than 
each a measure. After a short time there would not be in the capital of Turkey any 
Turkish houses ; all would be in the hands of the Christians or foreigners. Constan- 
tinople would be rebuilt ; the Bosphorus would become still more magnificent ; but 
in this new city there would be no other Turks than those who would have had to stay 
there to gain a livelihood by sweeping the streets of their former capital. 

And on pages 65 and 66 of the same book Mr. Brunswik says, of this 
apprehension in the Turkish mind, lest the thrift of the Christian sub- 
jects in contrast with the growing poverty of the Moslems should grad- 
ually cause real estate to pass from the hands of the latter into the hands 
of the former, that the Turkish minister ^* ordered the stopping of the 
transfer to a Christian of all real property belonging to a Moslem.'' 
This order, says Mr. B. Brunswik, ^' was called law of police or law of 
city quartos [wards] ; no one has ever seen the text of this law, and it 
was able to enter or remain in practice with impunity after the promul- 
gation of the Rata Sharif of Oul-Haneh that had granted to ever}' one 
the fullest liberty to dispose of his property of every Mnd and nature with- 
out any one being able to put any obstacle in the way,^ 

The second reason ha<l a positive or actual ground in the intricate ^ 
religious and civil system of land tenure which had been instituted at 
the very birth of Mohammedanism and had been continued with some 
alterations by the Ottoman Sultans who had succeeded to the Vicarage 
or Caliphate of the Prophet of Arabia. 

1, — THE FOUND^ATION OF THE RIGHT TO REAL PROPBETY, AS RE- 
GARDED BY MOSLEM JURISPRUDENCE. 

As to the foundation of the right of property, Moslem jurists find it 
in the following verse of the Koran : ^* It is God who has created for us 
all that is upon the earth." They deduce from this that all which is not 
possessed by others can be taken and occupied by the first comer. 

And in the Hadithj the traditional sayings of the prophet, it is re- 
ported thus : " Whosoever has enlivened a dead land becomes the owner 
thereof." By dead land is meant land abandoned and not cultivated, 
which may be taken and revivified by the first occupant, who thereby 
becomes the proprietor of it. The ownership of real property is termed 
by Moslem jurists mulk^ which means everything that is held in fee- 
simple and is alienable. 
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- The imperial code of 1868, concerning real property, described mulk 
thus : '^ifttZfe-land is at the entire disposal of the owner ; it is trans- 
mitted by way of inheritance like movable property, and can be sub- 
jected to all the provisions of the law (8hara)j such as the putting of it 
in naJcf, mortgage, donation, preemption, or prior right of neighbor.'^ 

8. — KINDS OF OWNERSHIP OF REAL PROPERTY. 

V 

To go, however, no further back than the year 1858, in which by the 
command of the Sultan a real property code was promulgated, ground^ 
or earth is classed, in Turkey, under five categories, to wit: 

1st. Mulk ground, belonging in the most absolute manner to private 
indiA'iduals ; this may be called land held in fee-simple. 

2d. JEmiriah ground, public domain, state lands. 

3d. Mawkuf eh ground^ land " stopped j^ held, or dedicated, and not sub- 
ject to mutation. 

4th. Matroukeh ground, left [t. e., for public use]. 

5|h. Moudt ground, L e., deaa or abandoned, which may be designated 
as no man's land. 

Mulk lands, that is, private property held in fee simple, are of four 
kinds : (a.) Those that are within the precincts of the village or Of the 
township composed of a number of villages : (ft.) Those that have been 
taken away from the lands of the state ana given as mulk to a certain 
person in fee-simple in accordance with the prescriptions of Moslem 
law ; (c.) The tithe-paying lands, called ^ushuri [meaning to pay a tenth 
of the produce as tax], that is to say, those that were divided among the 
victors at the time of the conquest and were given them in dominium 
plenum ; {d,) The kJiarddj lands, i, e., those that were at the time of the 
conquest left and confirmed in the possession of the original non -Moslem 
population. The kharadjy that is to say, the tribute; of this kind of mulk 
land is of two kinds : First, kharadj-moucdsany which is a proportional 
tax, and can vary, according to the importance of the produce of the 
soil, from one- ten tn to one-half of the yearly yield or crop ; and second. 
kharadj-muwazzafj a fixed tax laid directly upon the land and not based 
upon the yearly produce. 

Mulk lands belong wholly to the owner, who can convey, divide, and 
bequeath them, or dedicate them to benevolent objects, or mortgage 
them. But in these respects, and as regards the rights of pre-emption 
by the possessor of neighboring property, this class is subject to the 
principles of Moslem jurisprudence as administered by the mehkeiuet^ or 
Moslem law-court. All tithe-paying or tribute-paying land (^uahuri and 
kharadji) reverts, at the death of the owner without heirs, to the state 
domain, the BeitulMdl^ and becomes emirieh land. Only a small pro- 
portion of the Turkish soil is held in fee-simple. 

The emirieh lands are subject entirely to the state and to the laws 
or regulations made by the sovereign, in contradistinction to the pre- 
cepts of Moslem jurisprudence. These lands are the open country, the 
camping places and summer and winter resorts [of the sowers and 
reapers and pasturers on such lands], the forests and other domains, the 
use and enjoyment of which was formerly farmed out by the government 
on long leases through the feudatory holders of the so-called timdra or zia- 
mets, or, later, sublet by the Pasha lessees or farmers of large dis- 
tricts. This system was, however, abolished, and the possession of state' 
lands is now acquired by a direct grant or permission from the proper 
'Government agent. Those who acquire such lands receive a title-deed 
possession called tapouy which bears upon it the imperial crest or em- 
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blem, called the turra. [Note. — ^The turra is to be seen on all coins 
struck by the imperial mint ; it is said to have derived its origin from 
one of the early Sultans, who, having been requested by his minister to 
sign an important paper, and not knowing how to write, daubed the 
palm of his hand with ink and pressed it upon the pai*chment, thus 
lea^ing the impression of the palm and the five fingers.] This tapouy* 
which resembles somewhat the fiefs held by vassals in the middle 
ages, is acquired by a payment made in advance in exchange for the 
right of holding or possessing the property of the state. The holder 
or lessee, receives the title-deed, not from the Moslem law-court, but 
from that branch of the administrative government which. is called the 
daftar-hanch, i. e.j the house of archives where are kept the registers 
of state lands. Under certain restrictions and conditions as to the use 
to be made of the land and the proportion of produce to be given yearly 
to the state, the holder possesses the usufruct for himself and his heirs. 
If there be no heirs, the property reverts to the state, which is always 
considered as the real and perpetual owner. 

Mawkufeh ground, or wajcfj or vakoufj is of two kinds: First, lands 
which were originally held in fee-simple and have been set apart^or 
dedicated by the fulfillment of the formalities prescribed by the [relig- 
ioDs] Moslem law. These lands are subject totheadministrationof wd^^ 
which exercises all the rights of ownership over them ; they are in no 
way governed by the regulations or statutes of the imperial govern- 
ment, but solely in accordance with the prescriptions laid down by the 
dedicator, or founder, provided they be not contrary to the Moslem law. 
These prescriptioDS to be in the form of a last will and testamant, or in the 
form of a decree of the judge of the Moslem court, given in compliance 
with the declarations and statements of the owner, i, e., the founder of 
the wakf, or in the form of an authenticated contract executed between 
the owner and the representative of the mosque or church. 

WaJcf lands cannot be conveyed or bequea^ed, cannot be mortgaged 
or confiscated, nor can the proportion of the revenue due to the stote 
or mosque be increased. [Note — Some maintain that it cannot be 
taxed by the state ; but this is only true of a certain kind of wakf.] It 
is once and forever stopped, held, bound up, dedicated. The mosque 
holds the naked land (or in some cases it is the Christian church). It be- 
came the holder, partly after the conquest of the country by the Mos- 
lems, through the division then made according to the prescription of 
the Koran. It has since become the holder of the greater part by the 
shelter it affords to the rights of the real owner, or dedicator, against 
arbitrary confiscation by those in power. This kind of wakf is of three 
sorts: (a) Lands held by the mosque (or church) without special condi- 
tion^. This is wakf in the narrowest sense of the word ; it pays no tax. 
In order to derive benefit from this property the mosque (or the Chris- 
tian church) makes over its rights thereto to private parties by a con- 
tract for life or during the existence of blood descendants of the lessee, 
in which it is stipulated that a fixed sum is to be paid once at the time 
of the cession and a fixed rent is to be paid yearly, which rent shall not 
be raised. The ceding party agrees, moreover, to the condition that it 
cannot rescind the contract. (6) Lands originally held in fee simple 
and made over to the mosque or church, without conditions or restric- 
tions, by the founder, through the fulfillment of the formalities required 
by Moslem law. These are leased by the mosque or church like those 
of sort (a), {c) Lands that have been set apart or dedicated either by 
will ana testament or by contract, but under the express condition that 

* The word tajpou means'homage fealty. 
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the dedicator himself and his heirs after him shall always hold the prop- 
-erty in trust for the mosqae or church and give it a certain yearly 
sum or a certain proportion of each year's revenue. Upon the failure of 
all legal heirs this property reverts entirely to the mosque or church. 
A large proportion of wakf real estate is of this class, for by thus dedicat- 
ing it the real owner in point of fact pays to the mosque a premium of 
insurance against arbitrary confiscation by the political power so long 
as he lives or his legal heirs after him. 

The second kind of mawkufeh lands are those which, having been sep- 
arated from the lands of the state, were converted into Wdkf, i. 6., dedi- 
cated either by the Sultans or by authorization of the sovereign. Bat* 
the dedication is considered to consist not in giving away the right of 
ownership, but only in the application by the government or sovereign 
of a portion of the revenue to benevolent or religious objects, such as 
the produce tithe or the rents. The greater part of the Wakf lands in 
the Ottoman Empire are of this kind. They are governed by the " kan- 
ouns^ or regulations made by the Sublime Porte, and are subject to the* 
Beit-ul-mal^ or department of state property. 

. Dedicated lands of all kinds, and state lands of all kinds, whether on 
43hort or long leases, that is to say whether they escheat to the state or 
to the mosque, respectively, at the death of the lessee, at the death of 
his immediate male or female heir of the first degree, or on the failure 
of his blood descendants, cannot be altered in their character save by 
the express permission of the leasing party, state, or mosque, as the case 
may be ; that is to say, the lessee cannot plant trees, for example, upon 
bare fields, or build upon open ground, without the required permission. 
After the permission has- been obtained the houses or trees he may have 
placed upon the land are his as mulk, while the bare land remains dedi- 
cated property or state property, as the case may be. 

Nor should it be forgotten that in the third article of the Satti-Hama- 
youn of 1866 it had been declared that " no [legal] injury should be done 
to the properties, movable or immovable, of the various Christian cler- 
gies,'' thus confirming all the wills, deeds, and contracts by which land, 
had been dedicated, according to the requirements of Moslem law, to re- 
ligious and benevolent Christian institutions and churches. Any min- 
isters of any sovereign would shrink from grappling with such a knotty 
question. 

9. — OF THE USHURI LANDS (TITHE-PAYINO) AND OF THE KHABABJi: 

LANDS (TRIBUTE-PAYING). 

But the above remarks concerning the classification of real property 
in Turkey afford a very incomplete outline of the subject. There is an- 
other and a more difiScult side of the question which must be coui^idered. 
whenever it is wanted to determine under what category a given parcel 
of land is to be placed. * 

In Moslem countries there are immense quantities of lands that are 
held and cultivated undisturbedly by the peasants, who are nevertheless 
not the absolute owners thereof; and in the Orient, acts have beea 
known to be done by the government that have been deemed simple 
acts of spoliation and confiscation, but which are not so. The truth is 
that in Moslem countries the lands belonging to government alwaya 
were and still are most numerous, and that those held in fee-simple 
have ever been quite limited in number and extent. 

In order to be able to determine to what class of property lands in the 

^vant belong, those Orientali^s who have turned their attention to- 
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thier difficult task have betaken themselves to the system of imposts or 
land taxt^s according to Moslem law. It was believed that from the 
natare of the tax laid upon the object one could with certainty find out 
who is its true owner. The line of argument was as follows : 

According to the Moslem law, the Shara^ veritable t£(xes cannot be 
placed upon the property of Moslems ; what is to be paid thereon is the 
Ushr, the tithe of the produce, which is considered to be in the nature 
of ZaJcat^ pious alms, contributed by the owner to the commonwealth of 
believers as represented by the government, and intended to supply the 
Beit-ul-Mal or public treasury. This idea of the tenth of the produce,, 
which is as old as the times of Mohammed, seems to have been taken 
from. the Mosaic books, as are indeed many ot the ideas and moral 
principles of the Koran. 

II Multaqa says: "Upon all that the earth produces there is due the 
Ushr^the tithe.^' But in dealing with lands notoriginally belonging to the 
Moslems, but at some time conquered by force of arms or by capitula- 
tion, there is to be laid upon such lands a tax different to the tithe and 
heavier than it, called Kharadj^ which does not have the character of a 
contribution in the nature of pious alms and religious duty, but is a true 
and proper tribute laid upon the conquered land. 

Hence, the Moslem doctors distinguish two kinds of land, the tithe- 
paying or ushuriah and the tribute-paying or kharadjiah^ according to 
the tax laid upon it. 

It is ajso held that the nature of such impost has an influence ux>oq 
the ownership of the land, seeing that it would appear from the Shara 
that the Ickaradjiah or tributary lands are not in the ownership of the 
holders, but rather belong to the state, which leaves the enjoyment and 
usufruct thereof to the holders, in consideration of the payment of the 
tribute. On the contrary, the tithe lands would belong in absolute fee 
simple to the holders. Such is the conclusion arrived at by Worms in 
his Eecherches sur la constitution de la propriety territorial dans lespay& 
Musulmanes, whose aim in that work is to prove that in all countries 
conquered by the Moslems there are no private propeities, but that all 
lands belong to the government: ^m which he sought to draw the con- 
clusion that in Algiers the French Government could very well appropri- 
ate to itself as much land as it wished and despoil the holders thereof. He 
thus justifies and approves of what Mohammed Ali did in Egypt when 
he took all the lands from the peasants, whom he reduced to the condi- 
tion of simple cultivators for account of the state. But it is undoubted,, 
and this even Worms himself admits, that dwelling-houses, gardens, and 
lands of small culture [kitchen-gardens], although situated in a country 
subjebt to the Kharadj (tribute), are under the free and absolute owner- 
ship of their holders. This is a most important restriction of the rule 
by him laid down, that every country conquered by force and subjected to 
the Kliaradji becomes WaJ^j and hence cannot be under the true owner- 
ship of the holders. 

More than this, II Multaqa says : 

■ 

He [i. e., the Imdnij ruler] can leave to their former non-Moslem owners, the rural 
lands situated in the countries that submitted themselves voluntarily or gave them- 
^Ives up by capitulations, or even to those that were reduced by force of arms, by- 
laying upon the properties a tribute, either fixed or proportioned to their yearly pro- 
duction 'j such are the tributary lands {Kharadjiah). 

Still more clearly is it laid down in the Hidayah^ that from the fact 
of a land being tributary it does not follow by necessary consequence 
that it does not belong in full ownership to the holder: " Of this coun- 
try the lands which constitute Arabia proper are ushriah (tithe-paying)^ 
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and those of the Arabian IrdJe are kharadjiah (tributary). It must tiev- 
ertheless be remarked that the lands of the Irdk are the property of 
the inhabitants, who can legally sell them and dispose thereof at will, 
because every time that he [the Imlim] subjugates a country by force of 
arms he is free to reinstate the inhabitants in their possessions, and im- 
pose upon their territory and upon them the tribute and the capitation, 
and this having been done, the country continues to be the property of 
the inhabitants, as has been said above in treating of booty." 

Greater clearness than this could not be desired for impugning the 
opinion that, from the circumstance of a parcel of land being kharadjij 
the conclusion must be drawn that it does not belong to the holder, but 
rather to the state. 

Mawardi, Lib. XII, p. 105, expresses himself in the same sense : 

The capitulation of the second kind carries with it, as a consequence, that they ajre 
kept in the ownership of their land, on which they then owe the kharadjj hut this kharadj 
is subject to the rules and takes the character of the capitation ; they cease to pay it 
as soon as they embrace Isldmy and their land does not iorm a part of the Moslem do- 
main. It is considered as a country of alliance ; they can dispose thereof by sale or 
mortgage. When it passes over to a Moslem, he is not at all bound to pay the kharadj 
thereon. 

And elsewhere he says : 

The second of the above-mentioned cases is that in which they have stipulated the 
keeping of their possessions and reservation of their right of ownership to the rei^ty 
by means of a kharadj that is set thereupon. This kharadj is then nothing else than 
a d^izia {poll-taXj tributef raiMom). They must continue to pay it so long as they re- 
main in unbelief; but their conversion to laldm frees them nom it. Also the payment 
of the capitation, properly so called, is not to be asked of them, and they have the rig^iit 
of disposing of their land by sale either among one another or in favor of Moslems. 

In every case it is moreover admitted by the Moslem Shara that the 
Imdm or ruler (sovereign) can bestow in full ownership the kharadji lands 
and also the ushr lands in favor of the acquirer or concessionary. Tkas 
the Constantinople of&cial journal, ^^Djaridai ffavadisj" cited by B6Iia 
in his excellent work on real property, p. 42, says : 

The Sultan, as administrator of the public domain, can sell and give in mulk-owner- 
^ahip [fee-simple] such part of themiri-land [state land] over which no one has ale^al 
right, and this for a low price, after having taken the opinion of the mufti. 

Finally, a proof of this is afforded in the circumstance that even in 
countries that were conquered and made tributary there are many 
tLshuri-lebuds and wakfs too, which could not be if the kharadjilands were 
not in the full possession of the holders, for, in order to be able to found 
a wakfy it is indispensable that the dedicator have the full and absolute 
ownership of the thing to be set apart. 

Hence, instead of the opinion of Worms, that of B61in is to be pre- 
ferred, according to which not every land subject to the kharadji tnhxite 
is the property of the state. The latter author says that in this respect it 
is necessary to proceed with discrimination, to see, namely, what hap- 
pened at the time of the conquest ; since if the lands were then left to 
their holders with the compact that the latter should pay the tribute 
whilst remaining muUc proprietors, in such a case the fact of their being 
kharadjiah does not maJ^e it out that they belong to the state. On the 
contrary, if at the time of the conquest or capitulation they were de- 
clared to be inalienable, i. e., national wakf, then they belong ultimately 
not to the holders but rather to the state. 

The conclusion to be drawn from the foregoing examination regarding 
taxes as a means for determining the nature of the lands is as follows : 
That, besides the dwelling-houses and gardens that always belong to 
the holder who pays no tax thereon, every land which pays the uskf 
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(tithe) is undoubtedly the absolute property {mulk) of the private indi- 
vidual possessor; and, further, that the lands subject to the tribute 
(kharadj) may also be under the absolute ownership of private parties, in 
which case they do not dlft'er from the tithe-paying lands, save as to the 
amount of the tax, which is heavier and more variable on the kharadji 
lands than on the u%huri^ which latter is invariable ; but that when it is 
not proved that the kharadji lands belong to private parties, then in 
such cases they belong to the state and are called emmeA; and then the 

. holder has them by way of rent or usufruct; he can neither sell nor 
mortgage them ; the state can retake them from him, and at the death 

• of the holder they revert without fail to the state, which caH then dis- 
pose of them as it sees fit. 

In further confirmation of the above, reference may be here made to 
what is said by the Mufti Alt Kishddi in his Kitdb elzavaid elalUSj cited 
by B^lin, p. 126, Fote 296 : 

The land that is occupied or conquered by|the Imdm from an unbelieving people id to 
be divided among the ghdnimtn [victors] having a right to the booty. The Imdm gives 
'to each of them the portion of land falling due to him ; it then becomes his mulk- 
pToperty and may receive all the forms of conveyance^ such as sale, lending, &c. 
This category is called ushuriah. If the Imdm deals generously with the vanquished, 
he lays the djizyat upon their persons and the kharadj upon their lands ; then, placing 
the crowning act upon his benefits, he confirms them in their 9iti£2A;-ownership of these 
lands, which, like the foregoing, can become the object of conveyance. This second 
category is called kharadjid^. But if the Imdm wishes these lands to be the mulk" 
.property of no one, they are then considered as wakf set apart for -the needs of the 
warriors and the Moslem conmion wealth, but always after the fixing of the kharadj. 
Out of the amount of this tribute the beit-ul-mal [public treasury] pays to each war- 
rior the share falling to him. If the Imdm intrusts one of them with the management 
of a part of these lands under the form of idjdrah muaddjalah [rent paid in advance! 
oaUed tapouj he receives the kharadj laid upon the land. This third category is called 
' emiriah. The surface and contents of these lands is in the imperial archives. The 
Saltan alone can bestow the muIJd^ownership of such land. Every act of conveyance 
.relating to them, such as sale, purchase, and mortgage, cannot be valid without the 
co-operation of the delegate of the sovereign authority. 

It can therefore be laid down with certainty that the lands held in 
private mulk [fee simple] are, according to Moslem shara^ composed: 

L Of all landa and houses that are within the towns, communesj and 
cantons, and also of all lands in the neighborhood of the same to the 
distance of half a dununij* and which are considered as the complement 
of the dwelling. 

n. Of all the tithe-paying, uahurlahj lands. 

III. Of those kharadjiahy tributary lands, that were left under the full 
ownership of the holders at the time of the conquest, or which were 
afterwards ceded by the State in free mulk (fee-simple) to private par- 
ties either by gift or by sale. 

As for the public domain, the state lands, or emiriah^ they consist of all 
lands possessed directly by the prince ; of those khat^adjiah lands which 
the government left in usufruct to the holders without giving to the 
latter the ownership thereof, and which the government has afterwards 
conceded under a precarious and temporary title in consideration of a 
yearly rental ; and finally of the national wakfy that is of those lands 
constituted wakf to and for the Moslem commonwealth. 

The quantity of state or emiriah lands has always been very great in 
Moslem countries, for besides the land reserved from the begining and 
at the time of the conquest and granted under precarious titles, there 
are also the free mulk lands which, in cases of the death of the owner 
without heirs, have reverted to the state (beiUul-mal). And in view of 

* The dunum is a space of ground that can be plowed by a yoke of oxen in one day ; 
^ About 900 square meters. — B^lin, p. 140. 
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the immense and continual revolutions that have occurred in Moslem 
countries 'it can be easily supposed that such cases have been only, too 
frequent. 

10.— DIPLOMATIC ACTION CONCERNINa THE FOURTEENTH ARTICLE 

OP THE HATT-HAMAYOUN OF 1866. 

Such a complicated and intricate system of land tenure, and above all 
the certainty of escheatage, sooner or later, of all dedicated lands or 
state lands held on short or long leases, was not only a complete bar- 
rier to the foreigner ; it was also the cause of neglect, on the part of the 
native, to improve the property he held under such a precarious tenure, 
who, naturally enough, sough to derive from it the greatest possible nio- 
nien tary benefit without regard to the future. And as by far the greater 
portion of the soil of Turkey belongs not to the class of mulk held in fee 
simple, but to one or other of the two classes of domain (state) lands or 
dedicated (wakf) lands, the revenues of the government from the tax on 
real estate, to say nothing of the wealth of the people, had steadily de- 
creased. 

In compliance with the suggestion of Sir Stratford Redcliife, already 
referred to above, there had been inserted in the Hatti-Hamayoun (arti- 
cles 37 and 38) the following provision: 

The necessary capital shall be applied to those objects which constitute the source 
of the material wealth of our empire ; care shall be taken to afford true facilities, by 
opening roads and canals necessary for the transport of the produce of the soil and by 
doin^ away with all that might hinder the development of commerce and agriculture. 
To t;hi8 end scrupulous attention shall be given to the devising ol means for availing 
of the science, knowledge, and capital of Europe, and for putting the same into oper- 
ation. 

From all that has been said above about the origin of the Hatti- 
Hamayoun it appears that notwithstanding the ninth article of the 
treaty of Paris, in which the powers had solemnly forbidden to them- 
selves the right of interfering jointly or severally between the Ottoman 
Government and its subjects, the way remained wide op^n for those 
powers- to press upon the Porte the necessity of converting into a reality 
all the measures that had been recommended to it, and which it had 
accepted aod embodied in that great charter, among which those for 
simplifying the system of land tenure and insuring its permanency^ 
were most calculated to consolidate the financial independence and in- 
tegrity of the empire, by giving an impetus to agriculture and offering 
an inducement to the enterprise and capital of Europe. 

From 1856 to 1863 a number of diplomatic notes were exchanged be- 
tween the representatives of the great European powers near the Sub- 
lime Porte and the ministers of the Sultan on the subject of giving effect 
to the provision of article 14 of the Hatti-Hamayoun^ which promised to 
secure to foreigners the right of becoming landholders in Turkey. The 
susbtance of those notes may be summed up thus:* 

1st. The ambassadors reminded the Sublime Porte of its promise to 
accord to foreigners the right to acquire real estate and asked it to ful- 
fill that promise, to which the latter replied by acknowledging the fact 
and by stating that it appreciated the advantages to itself that would 
result from the fulfillment of the promise, but that there were certain 
preliminary conditions that had been already laid down in the Hatti- 
Hamayoun^ namely, the subjection of foreigners to the territorial juris- 
diction of the Porte, or in other words the aboHtion of the capitulations. 

2d. The ambassadors replied that the abolition of the capitulations 

* B. Brunswik's ^*£tude8 Pratiques f*^ chap. v. 
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and the entire subjectiou of foreigners to the territorial jurisdiction of 
the Porte was an idea that could not be entertained so long as the im- 
perfect institutions of the Porte had not undergone the reformation nec- 
essary to inspire confidence in a right administration of justice, to which 
the Porte replied that the multiplicity of jurisdictions, created by the 
principle of exterritoriality upheld by the capitulations, was the chief 
obstacle in the way of the introduction of such reforms. 

3d. The ambassadors maintained that capitulations did not at all 
stand in the way of the Porte's bettering its internal administration, to 
which the Porte replied by citing the protocol of the treaty of Paris of 
1856, and the capitulations. 

4th. The ambassadors acknowledged that a promise of such abolition 
had been made, but only in proportion to the reforms that the Porte 
should introduce into its tribunals, administration, ;&c. The Porte re- 
joined that it was the multiplicity^ of jurisdictions tkat hindered it from 
placing all dwellers on Ottoman soil upon the same level of equality. 

oth. The ambassadors maintained that the reforms should come first; 
the Porte declared that to reform was impossible, so long as foreign 
residents paid less taxes than natives and were amenable to other than 
territorial tribunals. 

6th. The ambassadors invited the Porte to formulate its conditions 
npon the basis of the letter and spirit of the Haiti- Hamayoun ; the 
forte asked for the abolition of the ri^ts of exterritoriality secured by 
the capitulations in exchange for thei right of foreigners to hold real 
estate. 

7th. The ambassadors repeated that there were no rightful grounds 
for the Porte to require the abolition of the ri^ht of exterritoriality, 
declared themselves ready to make some concessions, and again called 
upon the Porte to set forth the bases of a common understanding. The 
Porte replied by proposing first of all the recognition of the principle 
that foreigners should thenceforth pay the same imposts as Ottoman 
subjects paid, after which the subject of jurisdiction and of the rights 
to be granted to foreigners' could be discussed. 

8th. The ambassadors considered this to be asking too much at the 
very outset, and asked the Sublime Porte to indicate a more definite 
basis for an arrangement ; the Sublime Porte let the matter rest. 

Mr. Benoit Brunswik, in his book so often referred to above, reproached 
the ambassadors for dealing thus with the question. He asks : 

Why ask the right of property as a favor for foreigners instead of forcing it upon 
Turkey as a measure for her own safety ? Are the guaranteeing powers good only for 
guaranteeing and defending the integrity of the Ottoman Empire, ana has Turkey 
no duty of doing all she can to prevent her own ruin ? 

In his excitement over what he considers the blundering diplomacy 
of Pera at that time, he cries out : 

Since when, then, and by virtue of what theory would this right be so advantageous 
to Europe ? In giving this form to their demand the Pera diplomats compromised all, 
because they ndurished in the minds of the Turkish ministers the fear of the occupa- 
tion of Moslem territory by Christians. These ministers must certainly have said to 
themselves that behind such perseverance and persistence on the part of the diplo- 
mats in claiming this favor so void of interest, there lay some political afterthought, 
that, namely, of conquering the country by money; and they fought with all their 
might against this concession that was asked of them for Europeans. 

11.— REAL PROPERTY CODE OF 1858, 

Before 1856 two reform measures had been proclaimed by the Porte 
that affected only indirectly the question of real estate. These are, first, 

S. Ex. 3 5 
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the Satti- Sharif ot Aj^Til 5, 1856 (17 Ba^jah, 1271), concerning the quali- 
fications to be required of those of the UlemaSy or law doctors, who are 
to be appointed by the Sheilch-ul'Isldm as naibs, that is, deputy judges 
of the first, second, third, fourth, and fifth classes, to the various courts of 
Moslem law in the provincial capitals and in the other cities and towns 
of the empire; and, second, the reglemetit of December 21, 1855 (11 Eabi- 
ul-Akhir, 1272), for the formalities to be observed in the adjudication 
(i «., farming out to private persons) of the collection of all tithes on 
onchouri lands and of the indirect taxes, such as the customs-duties, the 
olive-tree tithe, the tax on fisheries, the salt-works, the butcheries, the 
right of public weighing and measuring, public brokers, the tithe on 
hay lands, on honey produce, fruit-trees, forests for fuel- wood and char- 
coal, &c. 

After the year 1856, the first important step made in the direction of 
insuring to tenants holding state property on long leases the right of 
transmission of such property to their heirs is to be found in the Code 
for Real Property of the 2l8t of April, 1858 (7 Kamazan, 1274). That 
code deals, however, only with state lands farmed out, rented, or sold 
under certain stringent conditions and restrictions, or with state lands 
dedicated by the Sultans; it does not touch the lands held in fee-simple 
(mulk)^ nor the lands which, having been originally mulkj have been 
dedicated by the original owner for benevolent objects ; for these two 
classes are subject to the provisions of the holy Moslem law as found in 
the treaties onfiqh of Mahommedanlaw doctors. Furthermore, it abro- 
gated all the previously existing rules and ordinances referring to the 
premises preserved in the bureau of the imperial divan, in the state 
archives, or elsewhere. 

This code consists of 132 articles. The underlying principle in it con- 
sists in this, that state lands are once and forever state property, but 
may be handed over, by means of a peculiar title-deed, called tapou, to 
private persons for their use and that of their children and parents ; 
but that if the holder wishes, during his lifetime, to convey it to others 
or change its character by building upon it,* or planting orchards upon 
it, and the like, a special permission therefor must be obtained from the 
state. It further requires that, after the male or female children of the 
holder, his father or mother shall be considered next of kin, and shall in- 
herit gratis the right of holding the property ; but that the other next 
of kin, wife, husband, brother, sister, half-brother, half-sister, shall pay 
again the fee for the tapou title-deed. Mines of metals, of saltpetre, 
emery, coal, or salt, &c., or stone-quarries, and sulphur mines, disco verea 
upon any such land, belong to the state, and the landholder cannot 
touch them ; ancient coins or treasures found therein shall be subject to 
the rules of the holy Moslem jurisprudence. Lastly, article 109 says : 

The land of the Moslem cannot pass^ by inheritance, to his non-MoBlem children or 
non-Moslem father or mother ; in like manner the land of the non-Moslem passes not, 
by inheritance, to his Moslem children or Moslem father or mother. The non-Moslem 
can have no right of tapou over the land of the Moslem, and vice versa. 

And: 

Article 110. The land of the Ottoman subject does not pass, by inheritance, to his 
children, father, or mother, who are foreign subjects ; the foreign subject can have 
no tapou right to the land of an Ottoman subject. 

Such was the law enacted in 1858, two years after the termination of 
the Crimean war and the proclamation of the Hatti Hamayoun. 

On the 13th of January, 1859, a reglement was issued concerning the 
formalities to be observed by the executive authorities in the provinces 
whenever state lands were to be handed over under the tapou system 
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to individuals, or when the holder of such lands desired to mortgage 
them, and concerning the final registration of all sales under the tapou 
system at the proper bureau in Constantinople. The mode of registra- 
tion and granting of this kind of deed was further defined and limited 
by Vizirial instruction under date of February 29, 1860, ^7th Shaban, 
1276). The printed list of tapou lands and deeds to be maae out by the 
central bureau of archives at Constantinople, and the transmission of 
these deeds to the provincial • authorities for delivery to the respective 
land-holders, were subjected to various provisions made on the 8th of 
March, 1860 (15 Shaban, 1276). 

On the 21st of February, 1865 (25 Kamadan, 1281), the minister for 
state lands that are dedicated to certain benevolent purposes issued an 
explanatory instruction concerning all the details to be mentioned in 
the printed tables of property of this class. The underlying principle 
governing this class is that all property belongs to the state, but that 
a certain portion of the revenues is set apart for a mosque, for instance, 
or for the poor in general, or for the two holy cities of Mecca and 
Medina. On the same day the minister for Wakf^ mentioned above, 
issued another instruction concerning lVa^/-lands, the chief provision 
being that whereas many holders of this class of property could show 
no instrument warranting their right thereto, they should apply for the 
proper document and pay the fees for the same. 

12.— THE PORTE'S FINANCIAL EMBARRASSMENTS IN THEIR BEARINa 

ON THE LAW AND PROTOCOL. 

All these laws and regulations had not done much to simplify the 
mode of land tenure and insure the possession of the soil to the pos- 
terity of the holder. But ever since 1854 the Porte's finances had been 
growing worse steadily. In that year and the one following two foreign 
loans had been contracted : the one under the guaranty of the newly- 
born sympathy with and popularity of Turkey ; the secoiid under the 
direct guaranty of England and France to meet the needs of the Cri- 
mean war. In 1858, the year of the promulgation of the code for real 
property (concerning state lands) mentioned above, a loan of £5,000,000 
had been raised at London, through Messrs. Dent, Palmer & Co., which 
was intended for paying off all kinds of paper money, bills, and bonds 
(caimesj serghiSj hawalehs) that had been from time to time emitted by the 
Porte, but which had no general circulation, and were not accepted 
abroad. In 1859 a forced contribution within the capital was ordered by 
the Porte for withdrawing the caime (paper money) which circulated at 
Constantinople only. In 1860 a home loan was decreed in the capital 
and throughout the provinces, also for the withdrawal of the caime. 
How much money these two measures realized, or where it went to, is 
not known. In 1862 the caim^ (paper money), circulating in the capital 
at a great discount, amounted to i&10,000,000, and there was due to a 
number of impatient and clamorous creditors another sum of i£8,500,000, 
to meet which another loan of £8,000,000 was raised in England. 
Another loan of £6,000,000 was raised in 1863, and still another of 
£2,000,000 in 1864. By this time the public debt (home and foreign) 
had grown to such proportion that the interest and funding thereof 
absorbed in 1865 nearly one-third of the estimated (budget) revenues. 
In 1865 another loan of £6,000,000 was negotiated through the Credit 
MobiUer of Paris. 

Beside these foreign loans, the interest and funding of which required 
a yearly sum of about 2,873,200 Turkish pounds, there was also what 
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was called the " general debt," upon which there was a yearly interest 
to be provided for of about 1,900,000 Turkish pounds, making in all a 
* sum of about 4,773,200 for the ^'servlce^^ of the public debt in the year 
1867. Such was the official statement.* But Mr. Brunswik considered 
that in 1867 the yearly '^service^^ of the public debt absorbed about 
150,000,000 francs (about 6,500,000 Turkish pounds) and represented an 
indebtedness of about 2,000,000,000 francs (90,000,000,Turkish pounds). 

In thirteen years, from 1854 to 1867, the debt of the State had grown 
from nothing to about 80,000,000 ])ounds sterling,! and this too during 
a period of comparative peace. Previous to that year (on the 1st of 
July, 1866), when certain coupons were due, the Turkish Government 
had found itself without the funds necessary to meet its obligations, 
and had been obliged to proclaim a suspension of paj^ment for three 
months. As early as July 4, 1861, Lord John Kussell had written to 
Sir Henry Bui wer, Her Britannic Majesty's ambassador at Constantinople, 
that to lend money to Turkey would be to pour water into a barrel 
with a leaky bottom, and that the Sultan should seek to better the state 
finances by establishing economy, order, energy, and impartial j ustice 
in an empire whose provinces were of great fertility and were peopled 
by races distinguished for their industry and commercial genius. This 
advice was directed to the Sultan Abdul- Aziz, who had only a short time 
before succeeded his brother Abdul-Madjid. 

Early in the year 1862 (February 15) the ambassadors of the six 
signatory powers had addressed a joint note to the Porte on the sub- 
ject of carrying out the provision of article 14 (or 27 in some versions) 
of the HattiHamayoun, to which the Porte had replied on the 9th of 
October, 1862; and late in the same year they had sent to the Porte 
their joint rejoinder on the subject. But no result was obtained ; the 
Porte was ready to give to foreigners the right of holding real estate 
only upon the condition that the capitulations be abolished. | 

13. — THE PORTE'S POLITICAL EMBARRASSMENTS IN THEIR BEARING 

ON THE LAW AND PROTOCOL. 

Not only had the Porte's finances touched upon bankruptcy, as has 
been set forth above, but its political condition, both internal and ex- 
ternal, was equally alarming. In 1858 the massacre of the Europeans 
at Jedda, the port of el-Medina, on the Red Sea, had forced England to 
send her war ships and bombard the place. § 

In 1860, the massacres at Damascus and in Mount Lebanon had led 
to the occupation of Beyrout and the Lebanon by 5,000 French troops, 
which were afterward withdrawn only out of the Emperor Napoleon's 
deference to the urgent representation of Great Britain. In 1866 Jo- 
seph Bey Karam, a Maronite, had headed an insurrection against Daoud 
Pasha, the governor of Mount Lebanon. The same year, and that in 
which Prussia and Austria were engaged in a death struggle for the 
leadership of the Germanic States, a revolutionary movement arose in 

* See de Testa's Recueil, Part 4, p. 212. 

t Now, in 1880, the Turkish debt amounts to nearly two hundred and twenty millions 
sterling, and since the year 1875 the Porte has paid nothing thereon, neither interest 
nor ** amortissement." 

tSee Appendices IX and X in B. Brunswik's ^^ Etudes Pratiques sur la Question 
d'Orient, R6formes et Cajpitulations," Paris, 1669. 

i Abdul-Muttalib, then grand shareef of Mecca, and who was at the time deposed 
for his supposed encouragement of those massacres, has been quite lately, now in 1880, 
reappointed by the Sultan to the same office. See the three articles on this subject 
in the London Mail of April 5, 1880. 
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the Danubian provinces of Wallachia and Moldavia, which led to the . 
deposition of Prince Couza, who enjoyed the protection of the French 
Emperor ; and the Porte, apprehending war, had dispatched all its avail- 
able forces to the Danubian frontier. In that year, also, troubles of a 
serious nature had broken out in the island of Crete, and in consequence 
of the excited state of public feeling in Greece (out of sympathy for the 
Cretans) the Porte had concentrated a force on the northwestern fron- 
tiers. These troubles came at a time when the credit of the empire was 
greatly impaired, and its finances in a sad state of confusion. In the 
volume on foreign affairs of the United States for the year 1866, Part 2, 
page 250, is to be found a dispatch from our minister at Constantinople, 
E. Joy Morris, dated July 13, 1866, wherein the honorable minister says: 

The Turkish Government, having failed to make provision for the payment of the 
semi-aonaal interest on the general debt falling due on this day, has issued the follow- 
ing notice to the public* The imperial finances are in ^eat disorder, and unless 
prospects of general peace shall permit large reductions in military and naval ex- 
penditure, I fear the promise macie for October will not be redeemed. This failure 
to sustain its credit in time of peace must have a disastrous effect on the credit of the 
government. * * » x resort to paper money seems to be the last expedient ; the 
current resources are not sufficient to jiay the navy and army, and civil employes, and 
meet obligations to foreign creditors. 

14.— M. DE BOUER^E, FRENCH A]VIBASSADOR, AND THE LAW ATfD PRO- 
TOCOL. 

About this time the growing interest of French capitalists in Turkish 
bonds, and above all the connection of the Paris Credit Foncier with the 
Turkish foreign loan of 1865, had awakened the anxiety of the French 
Government. On the 22d of February, 1867, the Marquis de Moustier, 
the French minister of foreign affairs, advised the Porte to adopt in 
its own interest and in execution, of its engagements toward Europe, 
certain measures which he embodied in a note undef that date. AAong 
these measures were the following : 

VII. The free exercise for foreigners of the right to hold real estate. 

VIII. Reform of the system of rfafc/-lauds and the extension of the system of Mulk- 
lands. 

IX. Reform in the mode of mortgaging real estate, and the establishment of a mode 
of transmission of real property that would afford full guarantees of freedom and se- 
curity. 

X. The suppression of interdictions that cause the depreciation of property in the 
hands of the Moslems by hindering them from selling their lands or disposing of them 
with full freedom like the Christians. The creation of establishments of credit on 
mortgage-bonds for receiving the price of sales of this kind, and for insuring the re- 
employment of the same, which would thus guarantee the Moslems from the ruin 
against which it had been sought to preserve them by false restrictive means. (French 
Yellow Book for 1867, p. 154.) 

Hereupon M. de Bourrde, the French ambassador, set to work to effect 
the realization of what had been provided for in the fourteenth (or 
twenty-seventh) article of the Hatti-Hamayoun, The results of his efforts 
are to be found in the law and protocol in question (7 Safar, 1284 — June 
9 or 10, 1867, and not January 18, as is given in the President's procla- 
mation of December 16, 1874) ; in the instructions of the Sublime Porte 
issued some time in 1867 concerning the tapou lands and tapou title- 
deeds; in the law of May 21, 1867 (17 Muharram, 1284), relative to the 
extension of the right of inheritance and restriction of the cases of escheat- 
age on state lands sold, leased, or dedicated ; and, lastly, in the law of 
June 10 (or 9), 1867, (Safar, 1284), concerning the extension of the right 

* The notice referred to is the proclamation of suspension of payment of coupons for 
three months, alluded to on a preceding page. 
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of inheritaBce and restrict of the cases of escheatage on state lands made 
Wafc/-lands, but leased on long terms to individuals. 

It is impossible, within the limits of this section, to enter into the 
details of these laws. Suifice it to say that the right of inheritance was 
thereby extended to blood relations and kindred of the seventh and 
eighth degree, but upon the condition that the holder renew the title 
and pay a sum equal to 3 per cent, in some cases IJ per cent, of the 
value of the property, or in still other cases by a payment to the govern- 
ment of an amount equal to 15 per cent, of the yearly produce to be 
paid in installments extending over a period of five years. Moreover this 
extension, under these conditions, was not obligatory, it was only fac- 
ultative (i. 6., optional). 

The modifications thus made of the code of 1858 only complicated 
matters. Yery few if any availed themselves of the opportunity to 
extend the right of inheritance to their kindred of the Seventh and 
eighth degrees, since this could only be done by the additional pay- 
ments just mentioned. Instead of simplifying, they only complicated 
the system of land tenure. They were still further modified by regula- 
tions issued in 1869 and in 1872, but that does not come within the 
scope of the present section. 

15. — SUBSTANCE OF PROVISIONS AND CONDITIONS OF THE LAW AND 

PROTOCOL. 

As for the substance of the law and protocol in question, it will be 
found, first of all, that the object to be attained was the "developing of 
the prosperity of the country." This has almost entirely failed. With 
the exception of Egypt, and perhaps of Tunis, where an order of things 
obtains quite different to that in the provinces directly governed by the 
officials of the Porte, foreigners have not acquired farms or forests, they 
have only acquired gardens and dwelling-houses in the large centers of 
commerce, and only on or near the sea-coast. Nor is this to be wondered 
at. The fiilfiUment of a promise made in the Hatti-Hamayoun^ which 
edict had been itself dictated to the Porte by the ambassador of the 
powers that had saved Turkey from Eussia, was first of all made the 
occasion for demanding of those powers the abrogation of the right of 
exterritoriality as the condition of the fulfillment of that promise. 
This having failed, the Porte had withstood all applications until it 
found itself beset by disorders within and pressing creditors without, 
until it had been convinced that Europe would lend no more money, 
and until all the powers, but more particularly France, had pressed 
upon it the urgency of seeking to realize on the vast but neglected land 
of the country. 

Thus forced to do something, try something new, the Porte, with the 
co-operation of Mr. de Bourr^e, decreed the laws of 1867, with the im- 
mediate object in view of inspiring Europe with confidence, so as to 
obtain thereby another loan. 

The next object in view was to put an end to the difficulties, abuses, 
and uncertainties that had arisen on the subject of the right of foreign- 
ers to hold property in the Ottoman Empire. It had been said, and re- 
peated by many, that, according to Ottoman legislation, strangers com- 
ing into Turkey were, prior to the final regulation of the matter by the 
law and protocol, forbidden from possessing real properties therein. It 
will not be amiss to examine here how far this view is carried out by 
the provisions contained in the various sources of Ottoman legislation. 
And first of all let us see whether the religious law, the SJiaraj is op- 
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posed to the holding of real property by strangers within Moslem coun- 
tries. Multaqa-el-Abhur says : 

If even the term of one month's sojourn, or more, three months', for instance, had 
been fixed for him [the stranger] and he exceeds this limit, remains in the country, 
and there buys apiece of land, &e shall be bound to pay the KharadJ for the land, and 
the djizyah for his person from the day when he shall have become bound to pay the 
tribute of the land. 

And the *^ Shared Kdbir^^ a work on Moslem jurisprudence, quoted by 
Belin, in a note to page 115, contains the following: 

If a mustamen [stranger given security] buy oi cultivate a piece of land, either 
uahuH or kharddjy he is to pay the Kharadj (tribute) for the land and the djizyah for 
his person; nevertheless, ne does not become a zimmi (subject) by ^e act of purchas- 
ing the land, but only by that of cultivating it. The Kharadj of the land carries with 
it, for the owner, that of the person. 

Finally, al-Riddyahj one of the most important works on law of the 
Hanafite rife, says (book 9, chap. 6, p. 197) : 

If a stranger under a protection comes into Moslem territory, and there becomes 
seized of a piece of land subject to tribute, so that the tribute is laid upon him, he 
becomes zimmif that is a subject ; for the tribute upon the land is the substitute of the 
impost upon the person. * * * Still, he does not become zimmi immediately after 
the acquisition of the ground, nor from when he begins to pay the tnbute, since a 
stranger can acquire land for speculation; but by his becoming subject to the tribute he 
subjects himself also to the personal tax for the following year, since, by submitting 
himself to the tribute, he becomes a zimmi. 

From these texts of Moslem jurisprudence it clearly appears that the 
religious law, the Shara^ did not absolutely forbid the stranger from ac- 
quiring immovable property in Moslem countries, but subjected the ac- 
quirer to the payment of the Maradji for the land, and then of the djizyah 
for his person. 

These two taxes {Kharadj and Djizyah) having been once abolished 
by virtue of the Ratti- Sharif oi Oulhaneh of 1839 and the Batii-Hamayoun 
of 1856, and all the various religious denominations within the Ottoman 
Empire having been therein placed on a footing of equality, there would 
be no difference throughout it, by reason of Ottoman law, between sub- 
jects and foreigners as to the acquiring of real property. Both the former 
and the latter could acquire and possess it and would be subjected to 
the same imposts, as is the case in Europe. Nor can there be found even 
in the Imperial ordinances, that are anterior to the more recent ones 
concerning the reforms of the Tanzaniat^ any i^rovisions that forbid 
strangers from acquiring immovable propert3\ And in the preamble to 
the law of the 7th Safar, 1284, the holding of real property is spoken of 
as a right exercised by foreigners also,. concerning which there had arisen 
oniy certain difficulties, abuses, and uncertainties that had to he put an 
end to. 

If it is wanted to find prohibitions to foreigners holding real estate in 
Turkey, they should rather be sought for in the European legislations 
which forbade Europeans from settling fixedly and permanently in Mos- 
lem countries, perhaps, out of fear that they would definitively abandon 
their native land, or perhaps, too, out of fear that they would, through 
intimidation or for some other motives, change their religion. Thus the 
French ordinance of 1781, title II, art. 26, reads as follows : 

His Majesty forbids all Lis subjects established iu the sea-ports of the Levant and 
Barbary from their there acquiring any real property other than the houses,* vaults, 

* Herein is seen how the French law itself held that Frenchman could acquire 
houses, stores, &c., and that hence the right of holding real estate in general was not 
interdicted for them, but only that of lands beyond what were necessary for their com- 
mercial business. 
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magazines and other property necessary for their lodgings and for their effects and mer- 
chandise, under pain of being sent back to France. Article 28. — His Majesty forbids 
all his subjects from taking real estate or other objects on farm or lease either from 
the ereat lord or from the princes of Barbary or their subjects, or from forming part- 
nerships with the farmer, tenant, or others, under pain of being sent back to France. 

This prohibition of a European legislation would seem to prove that 
the Ottoman legislation did not oppose the acquiring by foreigners of 
real estate in Turkey. The very existence of such a prohibition goes to 
show that, as far as regards the local laws, strangers could hold real 
property. 

As a matter of fact, throughout much of the Ottoman Empire, and 
more especially, in Egypt, no inconsiderable quantity of real properties 
belonged, and from a remote period of time belonged, to Europeans. 
Under the rule of the Mohammed Ali dynasty in Egypt, besides a num- 
ber of lands given to Europeans, the government itself used to cede 
many parcels of land to them and stipulate with them the contracts 
relating thereto, in which contracts their rights of holding property were 
fully recognized. 

If, then, it be asked how the opinion came to be formed that in the 
Ottoman Empire strangers were forbidden from acquiring real estate 
when the law was not opposed thereto, it is believed that this view 
arose out of the circumstance that very often obstacles were thrown in 
the way of foreigners by the governing classes, and more particularly by 
the subaltern authorities, who, out of fanaticism and hatred to strangers, 
hindered the appearance of the right name upon the public registers. 
Thus, in the reign of Abbas Pasha, of Egypt, the order was given to the 
cadis not to issue Jiudjahs (title-deeds) to Europeans buying houses or 
lands from the natives, by which, although they continued in the pos- 
session and enjoyment of their property without any one venturing to 
molest them, they were yet unable, during the reign of that Pasha, to 
execute the public contracts with the sellers before the cadis. 

But these were simple obstacles of fact, arbitrary in their nature and 
not founded upon the law, and which were not of lasting duration. 
Eight after the death of Abbas Pasha the government of his successor, 
Said Pasha, revoked that order, and the title-deeds {hudjahs) were made 
out for Europeans without difficulty. Perhaps it was by reason of sim- 
ilar and merely arbitrary facts, and because of a complete ignorance of 
Moslem laws, that the mistaken opinion took root in Europe that the 
Ottoman laws denied to foreigners the right of holding real jiroperty in 
Turkey. But these obstacles of mere fact were no longer possible in the 
presence of the clear disposition of a provision, Hatti-Hamayoun of 1856, 
which provides in its fourteenth (or twenty-eighth) article as follows: 

As the laws that govern the purchase, sale, and possession of real property are com- 
mon to all Ottoman subjects, it is likewise permitted for strangers [foreigners] to pos- 
sess immovable estate by their conforming to the laws of the land, and to the local 
police regulations, and by their paying the same taxes as the natives ; after, however^ 
"ihe arrangements in the premises that shall be come to between my government and 
the foreign powers. 

By this article the Ottoman Porte had introduced no new right ; it 
had only confirmed what previous laws had provided for, and had at 
the same time hindered the governmental authorities from thereafter 
laying obstacles in the way of the application of these laws. Indeed, 
that article did not declare that thenceforth it would be permitted, to 
foreigners to possess real estate, but went no further than enunciating, 
as an existing rule, the right of foreigners to own immovable property in 
Turkey : " Ji est Sgalementpermis aux etrangers deposseder des imme^ihles,^^ 
And this recognized right was only further subordinated to the condi- 
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tions required by the said laws, namely : firstj that foreigners should, in 
the exercise of this right, conform themselves to the laws of the land 
and to the regulations of the local police ; and second^ that they should 
pay the same taxes as the native, but after that an agreement should 
be come to, in relation to such taxes, between the Porte and the powers. 

The first of these conditions is in harmony with the principles of right 
and justice, and follows, as a consequence, from the rule admitted by all 
European legislations that real estate ought to stand entirely rfnder the 
laws of the country where it is situated. The second condition, relating 
to taxes, is also quite reasonable. 

But this condition, in itself so reasonable, infringed upon the literal 
provisions of the capitulations (see article 21 of the treaty of 1862 cited 
above), which declare that foreigners shall not pay throughout the Otto- 
man Empire any other imposts and taxes than those therein mentioned. 
Thus, in article 63 of the French capitulations of 1740, it is said : 

The French merchants and others dependent upon France can travel with the pass- 
ports that they shall have taken * * * without that this kind of travelers, keep- 
ing themselves within the bounds of their duty, shall not be disturbed for the tribute 
called kharadjj nor for any other impost ; and when, in conformity with the imperial 
capitulations, they, shall have eflfects subject to customs duties, after the payment of 
duty thereon, according to usage, the pashas, cadis j and other officials shall not oppose 
their passage. 

And still more clearly in the English capitulations, article 13 : 

All Englishmen or English subjects, married or not married, who shall dwell or re- 
side in our states, whether they be artisans or merchants, shaU be exempt from every 
Mnd of trihute. 

The Austrian capitulations of 1718 are in this respect the most explicit 
of all. Article 5 reads thus : 

* * * By virture of this benign capitulation the consuls, vice-consuls, interpre- 
ters, and merchants of his sacred royal cesarean majesty, and all the servants that are 
actually in their service shall be free and absolved from every tribute or other impost. 

By virtue, therefore, of the capitulations in force, all foreigners resid- 
ing in ttie Ottoman Empire, after having once paid the customs duties. 
on the goods that they imported or exported, were no longer held to the 
payment of any taxes whatever on their persons or on their possessions, 
whereas the natives did pay them. This is quite contrary to what is 
practiced in Christian countries. But how many provisions of Ottoman 
international law differ from those of European public law I This is, 
however, not to be wondered at, seeing that the two are essentially dif- 
ferent, and are based upon principles altogether unlike, as has been 
already set forth. 

Nor is it difficult to find the reason for this dissimilarity in the matter 
of taxes between European states and Turkey. From the remotest 
times imposts in Europe have been based upon certain and precise rules, 
are in no way arbitrary or vexatious, and are intended to supply the 
needs of the state ; the caprice of governors has almost no influence 
over them. Hence the European states among one another could have 
no difficulty in accepting the principle of reciprocity for their subjects 
going into foreign countries, and could very well adopt the maxim that 
they should be treated like natives. 

But matters have gone differently in the Levant, for the reason that 
it is under Moslem rule. The imposts, whether real or personal, were 
never fixed in a regular and rational manner. They were always left to 
the arbitrary will and caprice not exactly of the Sultans, but of the 
provincial governor. Thus, from the earliest times, the system was fol- 
lowed of the farming out of the taxes, and so long as there entered into 
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the state treasury the sum required from a province the tax-farmers or 
tax-gatiherers were free to impose any amount they pleased, and there was 
no check or limit to their greed. Nor could recourse l^e had to the pro- 
yincial governor ; he, too, received large sums from the tax-farmers, and 
joined with them in annoying and vexing the poor and helpless subjects. 

But things were even worse in the matter of taxes throughout the 
Ottoman Empire. The imposts were not the same for all subjects. 
Those of the Moslem religion were exempt from many taxes that weighed 
most heavily upon the subjects of other religions. 

The Bayahs, that is to say the Christians and Israelites, were subjected to 
such and to so many imposts, both real and personal, as were unbear- 
able, and this all the more so because the way in which these exactions 
were eftected was both humiliating and degrading. B61in, in his work 
so often referred to, note 89, page 45, says: *^The djizyah was so called 
because it is a tax paid by the zimmi [non-Moslem] as comjiensation in 
exchange for the punishment of death incurred by him by reason of his 
belief. As soon as the Kdjir [unbeliever] accepts to pay the djizyah, 
he escapes from capital punishment.'^ And on page 111 of the Arabic 
original of Multaqa-el-AMmr : *^The zimmi j standing upright shall pay 
the djizyah to the Moslem who receives it sitting down ; he shall be seized 
by the collar and shaken and spoken to thus : ^ Pay the djizyah, oh zimmi, 
oh enemy of God ! ' " 

But foreigners, whether Christians or Israelites (and all those who 
came from Europe were such), were bound by Moslem law to puttbem- 
selves upon the same footing as non -Moslem subjects or zimmis. They 
were called Muatamen, i. e., seeking or asking security for their persons j 
for without a safe conduct the non-Moslem foreigner could not remain 
on Moslem ground, any one being free to kill him. ''Mustamen is the 
name given to every harhi (hostis) who comes into our country under 
the protection of the promise of Amdn, i. e., security .'' And on page 109 
of the Arabic text of Multaqael-Abhur : '' It is not permitted to the Musta- 
man to remain in our country for a year; and he shall be told: "If thou 
remainest a year, we will place upon thee the djizyah;^ if then he remains 
a year he becomes a zim7ni and may no more return to his country." 
The promise of personal security was, therefore, given him only on con- 
dition of his being treated like the native non-Moslem subjects, or, in 
other words, that he be subjected to all the taxes, humiliating or vexatious, 
to which they were subjected. 

It was impossible, in the presence of such a state of things, that the 
powers of Christendom which entered into treaties with the Porte should 
Allow that their subjects or citizens should be subjected to the same im- 
posts as the natives, and especially to those laid upon non-Moslems, called 
Rayahs. To have done it would have been to render it impossible for 
them to approach Moslem territory. Here then is the reason why the 
capitulations expressly declare that, aside from customs duties, the Euro- 
peans were to be free from every other tax throughout Turkey. 

Nor was this reason done away with until about the time of the Cri- 
mean war, when the tide of public opinion in Europe had set in so 
strongly against Eussia that the admission of the Ottoman Empire into 
the family of European states and under the protection of the interna- 
tional law of Christendom had become an idea so popular as to sweep 
-every other consideration before it. The statesmen of that time, and 
especially those among them who, through their personal intercourse 
with the Orient, had become familiar with the naked reality of things, 
propounded to themselves the question as to whether Turkey, under 
her then existing organization, was fit to enter, as a co-ordinate mem- 
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ber, into the concert of civilized nations,* a question to which they 
could reply in the negative only. What was the good of all the Sul- 
tanic confirmations of the ecclesiastico-national privileges granted to 
the Raya peoples in a state, where all depended upon the whim of a 
single unknown man, liable to be influenced in a hundred different ways, 
that is to say the Sultan, who could, by a new decree, annul all former 
state enactments? What was the use of new Firmans and Hatti-Sharifg 
in favor of the Christian confessions, when they only kept up the supe- 
riority and supremacy of the Turkish race, which rested upon the 
ancient right of conquest over all others ? It is not necessary to speak 
here of the education or culture of the officials that come from this race, 
who, only a few years after the Crimean war, were capable of the hor- 
rible massacres of Christians in Damascus and Syria; that there still 
lay hidden in the Turks so much barbarism as that which came to light 
during the Syrian massacres, was not dreamt of at the time, not even 
by their bitterest enemies. What was required to be done at that time 
was to do away with the ci\il and i)olitical superiority of the Moslem 
over the Christian, in order, so it was thought, to turn the Turkish state 
of arbitrary i^ower into one of right, and to ^thus make it, like the 
European kingdoms, the true fatherland of all its inhabitants, and ren- 
der the Sultan's government the object of their common reverence and 
self-sacrificing love. It was thought that Turkey, thus regenerated 
and guided by the principles of the most perfect toleration, should not 
be kept back, and kept out of the European concert, on account of its 
Mohammedanism that stood side by side with Christianity within the 
empire. 

It is here necessary to briefly call attention to the fact that the re- 
molding of Turkey was not so easy a matter as had been thought, and 
that disappointments would surely follow upon those sanguine hopes. 
During their endeavors to induce the Turkish ministers to adopt meas- 
ures of reform of so radical a nature as to grate with equal harshness 
against the civil rights as well as the religious prejudicies of the Turks, 
the ambassadors of the western powers found none of that enthusiastic 
readiness to meet them half way, which they had considered themselves 
warranted to expect. They rather became aware that nothing would 
have been more agreeable to the Ottoman Div^n than that, after Eussia 
had been once driven back within her limits, the old slow and slip-shod 
internal organization should be suffered to continue. In order to bring 
into existence that which had been nevertheless already recognized as 
necessary and indispensable, the diplomats, after having lost all hope of 
making the desired impression by friendly words of counsel, found 
th^nseh'es at last forced to adopt a tone that was more suited to an 
angry commander than to an ally. At the beginning of the complica- 
tions it was undoubtedly the British ambassador who took the lead in 
the counsel of the Porte ; later, owing to the brilliant display of French 
power that awakened great admiration in Constantinople, as also every- 
where else, the representative of the Emperor Napoleon III took the 
place of the former. 

It was considered that the most pregnant expression of the subordi- 
nate and despised status of the Christians in the Turkish body politic 
was to be found firstly in their legal incapacity to give valid testimony 
before court against Mohammedans (against one another and against 
Jews their testimony could be accepted), and secondly in the poll-tax 
(djizyah) due from them, which, according to the old Islamic view, rep- 

* Article 7 of the Treaty of Paris of March 30, 1856. 
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resented a yearly ransom-money, a slave like tribute to be paid for the 
head and life of each individual. 

It was accordingly against these two points, before all else, that Lord 
de Eedcliffe directed his attacks, and he succeeded, at least theoreti- 
cally, in getting the Porte to abolish them. By a decree of March 16, 
1854, (17 Djamdd AJchiVj 1270), the testimony of Christians in criminal 
matters, against or in favor of Mohammedans, was declared admissible; 
and at the same time another decree was issued, according to which, in 
the provincial capitals, new tribunals, independent of the specific Is- 
lamic legislation, were to be instituted after the pattern of the police 
court that had been in working at Constantinople since 1847, and hav- 
ing competency in all cases of offense or transgression, and also in such 
criminal cases as did not involve cai)ital punishment. 

The decree that ordained the abolishment of the poll-tax followed 
over a year later, on the 10th of May, 1855 (22 Shahan^ 1271); it had an 
importance which extended far beyond the immediate object sought to 
be obtained by it. The tax or tribute here spoken of stamped the per- 
son held to its payment as a zimmi (a bondsman, a helot), not participat- 
ing in the right of bearmg arms, and, consequently, freed him from the 
military conscription. It is true that, since the annihilation by the Sul- 
tan MahmM II of the warrior caste of the Janissaries and the intro- 
duction by him of the military reorganization and of the other reforms 
which had deprived the soldiers of their prestige as a special class, this 
prerogative, attached to the ruling Turkish race, of bearing arms, had 
been changed from an invaluable privilege into an irksome burden ; and 
that, on the other hand, the ignominious character of the tax paid by 
the Christian rayahs had been well nigh forgotten. Still the abolition 
of the difference in rank between the races was to be so effected as to 
clothe it with the appearance of a gracious gift. And as it was felt 
that the Moslem population alone could not, in the long run, meet the 
requirements of the entire state as to military service, it was decided, 
after long debates, to extend the conscription to the Christians also. 
The decree of the 10th of May accordecL therefore, to the rayahs^ in 
principle, the duties and prerogatives attaching to the capability of bear- 
ing arms as soldiers; but it nevertheless established the provision that, 
at the outset, only a portion of the contingent to be furnished by each 
Christian nationality should be called out, and that for the remainder 
of such contingent a war-tax, corresponding with the hharadj, but under 
the name of Badalat asJcOj i. e,^ military substitutions, should be levied. 
But the conscription is looked upon throughout all the Ottoman Empire 
as the greatest misfortune that can befall a man in his life as a subject ; 
and even the Turkish population, although accustomed from the earliest 
times to warfare and soldier-life, was, only by the iron hand of necessity, 
brought to the point of submitting to forced levies. But even this could 
not be expected from the weaklier rayah populations bent upon money- 
making. Instead of, as had been hoped by Sir Stratford Eedcliffe, their 
catching with eagerness at the means afforded for their civil and polit- 
ical emancipation, and going so far even as to requite England with 
their warm sympathy for its trouble in their cause, they learned with 
anxiety and horror of the Sultanic decree, and their influential men did 
all they could to hinder its execution. The Christian races of the empire, 
who saw in the Turks the destroyers of their national independence, 
and who, after the experience of four hundred years, could have no 
faith in the Porte's honest intention to improve their condition, were 
not going to pour out their life-blood in the armies of their oppressors. 

!Not less was the displeasure of the Ottomans themselves at this plan of 
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arming the Christians and organizing them into an armJ^ They well 
knew that their advantage and superiority over the rayahs lay especially 
in their military organizations ; and it had ever been their political aim 
to render such an organization impossible for the Christians. Who 
would guarantee them their supremacy over their European provinces 
against a well-ordered army of rayahsf Certainly not those powers 
which Greece had to thank most for its freedom. The Ottoman ministry 
of those tim,es had to yield to this dissatisfaction 5 the levying of rayah 
recruits was indefinitely postponed ; and there remaiued of the entire 
decree nothing but the abolishment, not of the tax on the Christians, 
but of its old name of kharadj* only ; for it was substituted the military 
commutation tax (badaldt askariali)^ which is up to this day paid by the 
non-Moslem subjects of the Sultan, t 

Aside from the military substitution tax, all Ottoman subjects now 
pay the same imposts; J the zal:at has disappeared. This latter term, 
which carries with it a religious idea, that, namely, of the accomplish- 
ment of the religious duty of alms-giving, which could only be accept- 
able from a believer, has been replaced by a synonymous appellation 
that can. however, be ^;pplied to all creeds without distinction, the so- 
called ifergni. Under the latter denomination the Moslems pay the 
ancient Koranic zaJcat, and the. Christians the various imposts that stood 
in the place of it. The vergni is a sort of income-tax levied upon the 
supposed fortune of individuals, whether such fortune consists of real, 
movable, or commercial possessions. § 

On the other hand the customs duties had been, and still are, fixed at 
a rate high enough to constitute a contribution, by the foreigners re- 
siding in Turkey, to the ordinary taxes of the country, which they pay 
under this form of customs-tax rather than under their various other 
names. It was owing to the bad methods of taxation obtaining through- 
out the empire that this system of customs duties had to be resorted to 
with regard to foreigners and definitely stipulated for in the various 
capitulations. 

Until, therefore, the system in force of the exemption of foreigners 
from all taxation other than customs duties had been altered by a com- 
mon understanding between the powers and the Porte, it was not possi- 
ble to subject foreigners owning real property to the payment of the 
taxes that were laid upon the lands and real estate held by the natives. 
The abolition of the strictly discriminating taxes upon Christians, i. 6., 
the Icharadj and the djizyahj having preceded the promulgation of the 
Hatti'Ramayoun of 1856, as has been shown above, it became possible, 
nay, even reasonable, for the Porte to declare expressly in that imperial 
edict that only after a previous understanding with the powers, on the 
subject of taxation, with a view to the modification of the provisions 
of the existing capitulations in this respect, and in respect to police laws 
and regulations, would foreigners be permitted to possess real property 
in like manner as natives. 

*In later times the kharadj and the djizyah have been often confounded. 

t Rosen, Geschichte der Turkei, Part 2, pp. 233 to 338. 

t See Hatti-Hamayoun of 1856, Art. 23, and Firman to the Protestants of 1850 ; and 
although it is true that, with the exception of this military distinction, every other 
difference, resulting from a difference of creed, has been formally abolished in Turkey, 
as regards the collection of taxes, and that non-Moslems are subjected to the same 
imposts as Moslems, still no amelioration of. their condition has been'affected thereby 
in the system of tax collection itself. The only result has been that ever since then 
both Moslems and non-Moslems are equally hard pressed by the government. 

$ For the reglement concerning the vergni tax of January 27, 15 Radjab, 1277, see 
"Legislation Ottomane," Part III, pp. 373 to 377. 
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These conditions received a fuller development in the law of the Porte 
of the 18th June, 1867, and were made dependent for their applicability 
to foreigners upon the agreement of the powers to them. Article Y of 
that law says: 

All foreigners shall enjoy the privileges of the present law as soon as the powers on 
which they depend shall agree to the arrangements proposed by the Sublime Porte for 
the exercise of the right to hold real estate. 

The powers have agreed to the arrangements proposed in this respect^ 
and the consequence is that, according to the law in question, foreigners, 
holders of real estate in Turkey, are directly and solely amenable to Ot- 
toman civil tribunals in all matters relating to landed property through- 
out the empire, and are able to avail themselves of their personal nation- 
ality only as to the reserve of the immunities attached to their persons 
and their movable goods according to the treaties. In other words they 
are, as to their persons and effects, still foreigners; but as to their real 
property they are as though they were Ottoman subjects. 

Without entering into the minor details of the provisions contained 
in the other four articles of that law, I shall close this section by briefly 
noticing the contents of the protocol which constitutes the agreement of 
the powers to the provisions of the law itself. 

Whatever fault may be found with the form in which some of the 
powers have agreed to this protocol — for in some cases the governments 
concerned did not consult their Chambers or Parliaments on the subject, 
but were content with simply authorizing their ambassadors to adhere 
to those two documents that affect so greatly the provisions of all pre- 
ceding treaties* — no such reproach can be made as to the United States. 

The preamble to the President's proclamation of the 29th October, 1874, 
refers to the section of the act of Congress, approved March 23, 1874, 
which invests him with the necessary authority in regard to this and a 
like matter. 

The protocol declares that foreigners, who may become owners of real 
estate, will continue to be protected in their persons and movable prop- 
erty by the treaties, and that the immunities specified by the treaties 
are not interfered with by the law which grants to foreigners the right 
of holding real property in Turkey. It also defines, most clearly, the 
residence of the foreigner, and declares it to be inviolable, in conformity 
with the treaties, and not to be entered by the Ottoman agents of the 
public force without the assistance of the consul, or of the delegate of 
the consul, of the power on which the foreigner depends. Some have 
held that this definition of the residence has greatly limited the appli- 
cation of the principle of inviolability of domicile as contained in the 
treaties, since by the latter the domicile covered the counting-house, 
store, workshop, and in general the business place of the foreigner, as 
well as his dwelling place, whereas it is now narrowed down to the 
house of inhabitation and its dependencies. 

The protocol then makes an exception to the inviolability of the for- 
eigner's residence, by the agents of the public force, without consular 
assistance, for localities in which the residence is distant more than nine 
hours' joui ney t from the residence of the consul. This exception is, how- 
ever, hedged in by specifications of the cause for which the residenciB 
may be entered, and by a number of safeguards, precautions, and 
formalities, that are to be observed by the Ottoman agents of the public 

*B. Branswik's "Reforms et Capitulations," 240 to 248. 

t Nine hours' journey means, throughout Turkey, a distance that can be traversed 
during that space of time by a horseman riding as fast as the horse can walk : that is 
to say, between 3 and 4 miles an hour, according to the good or bad state of tne road. 
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force before they can enter, unaccompanied by the consul, the distant 
residence of a foreigner. 

The safest course for the foreigner to take is to reside always within 
the nine-hour Hmit, never beyond it, and this not only to preclude the 
possibility of his residence being entered by the local authorities with- 
out the presence of the consul, but also in order that he may not in his 
own person and personal effects become amenable to the local courts in 
the manner provided for by the tenth, eleventh, and twelfth paragraphs 
of the protocol. According to the first of these three paragraphs, it is 
provided that in localities more distant than nine hours' travel from the 
residence of the consular officer, in which the law of the judicial organi- 
zation of the Yilayats (provinces governed by a governor-general), may 
be in force, foreigners shall be tried without the assistance of the con- 
sular delegate, by the council of elders fulfilling the functions of justice 
of the peace, and by the tribunal of the canton {Kaza)j as well for ac- 
tions not exceeding 1,000 piasters, as for offenses entailing a fine of 
500 piasters only at the maximum. This is perhaps the provision that 
derogates most "of any from the immunities enjoyed by foreigners under 
the treaties. Whilst by the other conditions of the law and protocol, the 
foreigners' real property is left, where it can alone be left, entirely under 
the laws of the land, and constitutes, in its very nature, a kind of pos- 
session not included in or contemplated by the treaties, and whilst the 
domicile or residence of the foreigner is limited within bounds that are, 
perhaps, narrower than those secured by the treaties, and is subjected, 
as to its inviolability, to the further restriction that it be not over a 
given distance from the consular residence, by this tenth provision it is 
the very person and personal or movable effects of the foreigner him- 
self that are, in certain civil and criminal cases, placed under the direct 
or immediate jurisdiction of the local tribunals, without the right in 
such cases, of securing the presence of the consul or his delegate * on the 
trial. 

These derogations are for civil actions not exceeding 1,000 piasters, 
and for offenses (minor crimes) entailing a maximum fine of 500 pias- 
ters, both the civil and the criminal cases, however, being such as are 
in localities where the foreigner is removed more than nine hours' travel 
from the residence of a consular officer or agent. 

It is not necessary after all that has been said in the preceding pages 
to point out how much these provisions derogate from the civil and 
criminal immunities of foreigners as secured by the treaties. M. de 
Bourr^e in his circular considers that all or any of the derogations con- 
tained in the law and protocol apply only to such foreigners as become 
real-estate holders and to no others. Others doubt whether his view is 
carried out by the text of the two documents. The penal code of the 
Ottoman Empire, which would be applicable to the criminal cases cov- 
ered by these provisions is to be found in " Legislation Ottomanej^^ Part 
n, pp. 212 to 273 ', and bears date, 28 Zil-Hidjah, 1274, (August 9, 1858.) 
The law of the judicial organization of the Yilayats referred to in the 
provisions, here treated of is that of 1867, and is to be found in Part II 
of " Legislation Ottomane,^ pp. 273 to 289. It is not possible within 
the limits of this report to enter into the wide subjects of Ottoman penal 
and civil law, and the administration of justice in Ottoman tribunals.. 
Those who desire to pursue the subject and learn how the law of 1867 
concerning the tribunals of the Vilayats (provinces) Joriginated, and 
something of its workings, will find a very clear analysis of its contents, 

* By delegate M. Bounce would seem to understand the consula^r dragoman or 
interpreter. 
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and a most instructive rmime of the reports of British consuls on its 
working, in Mr. B. Brunswik's '* Etudes Pratiques sur la Question 
d'Orient, E^formes et Capitulations," chap. iv. That law was intended 
to be the carrying out or realization of the thirteenth paragraph of the 
Hatti'Hamayoun of 1850, which is worded thus : 

A reform shall be proceeded with in the composition of the provincial and commu- 
nal councils for guaranteeing the sincerity of the choice of the delegates of the Mos- 
lem, Christian, and other communities, and the liberty of votes in the councils. My 
Sublime Porte will deliberate as to the employment of the most efficacious means of 
knowing exactly and controlling the results of the deliberations and of the decisions 
arrived at. 

Passing over the remaining paragraphs of the protocol, I conclude 
this report by giving an English translation of the 

16.— CIRCULAR 

relative to the right of holding real estate conceded to foreigners by 
the Sublime Porte, addressed, under date of August 17, 1868, by the 
ambassador of France at Constantinople to the consuls, vice-consuls, 
and consular agents of France in Turkey : 

Sir : On the 19th of June last I signed, by order of his excellency the minister of 
foreign affairs, the protocol opened for such powers as might wish to cause their cit- 
izens to enjoy the benefits of the law according to foreigners the right of holding real 
property. The ratifications of this act having just been exchanged, the stipulations 
of the law and of the protocol are henceforth applicable to the subjects of the Emperor. 

The importance of these innovations does not need to be poinited out, but the con- 
dition of things that they bring about appears to me to call for certain explanations. 

By the concession to foreigners of the right to possess land the Ottoman Government 
proposed to develop the innumerable riches of Turkey by calling to its fruitful soil 
both the capital of Europe and its knowledge in the working of mineralogical, agri- 
cultural, and forest undertakings. Such must be in truth the consequences of these 
liberal measures ; they must produce, we are convinced of it, reciprocal advantages. 
But while opening to foreigners a field that had been hitherto forbidden them, the 
government of the Emperor and that of the Sultan had to recognize that there would 
be therein for Europeans a new situation that the capitulations had not regulated. 

The capitulations, in point of fact, had been orginally intended only to protect mer- 
chants, few in number, established at certain points on the seacoast under the imme- 
diate safeguard of their respective consuls ; every line of the capitulations brings out 
the truth of this. Not only did they then suffice, but in all probability they did not 
give rise to any of the objections that have been brought against them since the mul- 
tiplication of Europeans in Turkey beyond what could have been possibly foreseen 
in 1740 ; and this must have been still more the case at the time of the first conventions 
made with the Ottoman Empire. 

The essential guaranties insured by the capitulations to foreigners established in 
Turkey are : Inviolability of domicile, into which the local authorities cannot pene- 
trate without consular presence (article 70), and the right of the presence of a consular 
dragoman before the local tribunals when these tribunals have to try {foreigners 
(article 20). 

These provisions presuppose that the Europeans dwell in the same city as their 
consuls, or in an immediate neighborhood. It was the same when the capitulations 
were conceded. With the gradual increase of the number of foreigners that spread 
themselves everywhere these conditions of common dwelling, or at least of neighbor- 
hood, existing no longer, the capitulations might have greatly risked lapsing into de- 
cay for the lack of consuls to watch over the stipulations thereof. This eventuality 
has been warded off by the multiplication of consulates and by the creation of numerous 
consular agencies. If this had not been done, foreigners, left to themselves far off 
from consular protection and in the presence of guaranties that 'Vf ould have been ren- 
dered chimerical by this distance of place, would have in all probability made the best 
arrangement they could practically have come to under the circumstances rather than 
have no justice at all. At least this is w^t common sense and one's own interest 
would have counseled them to do : and it is these two considerations that in the 
end get the better of all inexecutable conventions. 

To-day the concession made to foreigners of the right to hold real property might 
hereafter, if it has its probable result, so multiply the number of such foreigners that 
it would be no longer possible to claim to watch over the safety of their persons and 
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their goods, inrhilnt keeping within the text of the capitulatious, except by creating 
conKuIates and vice-consulates without end. This expedient, supposing it were prac- 
ticable, would doubtless be as inconvenient for the Porte as for those Powers which 
are careful of their standing ; it certainly would be inadmissable for the Emperor^s 
government. 

The necessity for negotiating a new convention with the Porte became, therefore, 
manifest from the day wherein the Government of the Sultan cast aside its dislikes 
and finally decided to enter upon the pathway that had been for so many years indi- 
cated to it by the counsels of the friendly powers. 

The law sets forth the conditions upon which foreigners may possess land in Turkey, 
and the protocol provides for the rights and duties that shall grow directly or indi- 
rectly out of a new situation. Neither the law nor the protocol are made for those 
who shall continue to live within the conditions the capitulations have in view and 
regulate.* The law and the protocol specify the slight derogations to the capitula- 
tions that are consented to in what concerns foreigners, but the ancient guaranties are 
therein none the less formally maintained. Paragraph 1 of the protocol recognizes 
this in the most authentic manner, for it says in so many words that that law does 
not interfere with the immunities specified by the treaties as to the person and the 
movable property "of foreigners who may become ownei-s of real estate. 

The second paragraph fixes the aim that the Porte had iu view in causing every 
distinction as to real estate to cease between Ottoman subjects and foreigners. 

Paragraph 3 guarantees the inviolability of domicile; it points out that the agent of 
the public force cannot enter into it without the assistance of the consul or of the del- 
egate of the cousul of the power on which the foreigner depends. 

It was important that a definition be given of the domicile. Paragraph 4 contains 
this definition as broad as we could wish it to be. Certainly it would not have been 
admissible that a vast extent of land by the fact alone that it might belong to a for- 
eigner had to be considered as a domicile into which the agents of the Turkish Gov- 
ernment were not to be authorized to come or penetrate. To claim more than this 
would have been to pretend that all laud belonging to a foreigner had to ^njoy the 
benefit of exterritoriality ; this would have been to wish, and at the same time not to 
wish, for it would have been asking so as not to got ; the Porte being never able to 
consent that real property in Turkey should be subjected to foreign jurisdiction. 

In the fifth paragraph the inviolability of domicile is again affirmed, only it is stated 
that the consul shall be bound, in case of a demand for a domiciliary visit, to give his 
immediate assistance to the local authorities in order that the action of justice may 
not be suspended. 

According to paragraph 6, in localities distant by nine hours' or more than nine 
hours* travel from the consular residence, the agents of the public force may, on the 
request of the local authority and with the assistance of the members of the Council of 
Elders of the Commune,t enter into the residence of a foreigner without being assisted 
by a consular agent too far off to be called ; but only in case of urgency and for the 
search and proof of the crime of murder, of attempt at murder, of incendiarism, of 
armed robbery either with infraction or by night in an inhabited house, of armed 
rebellion, and of the fabrication of counterfeit money. We could not have refused 
this stipulation without ignoring the right of the Sultan to administer and exercise 
justice within his empire. But, while conceding to the local authorities the right 
to proceed without a consul, when beyond reach or not existing, we have taken all 
necessary precautions to prevent abuses, and we are suitably armed for causing any 
such as may be committed to be punished. The agents that shall have effected *a 
domiciliary visit under the conditions just noticed shall be bound, moreover, to draw 
up minutes (proces verbal) of their action and communicate them immediately to the 
superior authority under which they stand, which shall in its turn be bound to trans- 
mit the same without delay to the nearest consular officer (paragraph 8). 

By paragraph 10, it is established that strangers in localities distant more than nine 
hours from a consular residence shall be tried by the Ottoman tribunals, in the ab- 
sence and notwithstanding the absence of a dragoman, both for suits not exceeding 
1,000 piasters (230 francs), and for ofienses entailing fines of which the maximum might 
be 500 piasters (115 francs). It might bo simply remarked, on this head, that we had 
no interest to require that our citizens, even for the smallest suits, should be neces- 
sarily conducted to the nearest consular residence — which might at times be very far 
away — in order to be there tried with the assistance of their consul. But this oberva- 
tion would not be enough to bring out the exact value of the foregoing provisions. 
In order to Judge of these provisions as they ought to be judged of, and recognize the 

^ It is the opinion of some that this statement is not borne out by the true and log- 
ical interpretation of the text itself of those two documents. But M. Bourr^e, who 
had more to do with the making of these instruments, ought to be the best judge and 
authority as to what they mean or do not mean. 

t See note at end of Appendix No. IX. 

8. Ex. 3 6 
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spirit which iuspired their embodiment into the protocol, one must consider the right 
that foreigners still have of making appeal ($ 11), which appeal shall always suspend 
the execution of the sentence ($ 12) ; one must also bear in mind what are the effects 
of a suspending appeal in Turkey; and finally one should read the thirteenth clause, 
which stipulates that the execution of the judgment that may have been rendered by 
tiie tribunal pf appeal, in the very rare case where appeal shall have been taken, 
always requires the co-operation of the consul. 

It follows implicitly from the foregoing that foreigners shall not be subjected to 
Ottoman jurisdiction *except when they shall be established too far away from the 
consulates to be assisted by the dragomans, and when the question is one of suits in- 
ferior to 1,000 piasters, or of offenses punishable by a fine not exceeding 500 piasters. 
From these very provisions it follows explicitly that when it is a question of more 
important matters, it is necessary that Ottoman subjects attack foreigners before the 
tribunals that shall be in the consular residences. Here we come back to the cases 
provided for by the capitulations ; that is to say, that the right of foreigners to be 
assisted by a dragoman at the tribunals, whenever such a thing is physically pos- 
sible, reappears in all its force. It cannot be too often repeated — the protocol has not 
derogated from the capitulations ; it has made up for that which, under the capitu- 
lations, would have been vain or inexecutable, owing to circumstances not foreseen 
by them ; that is to say, for cases where there would have been neither consul nor 
dragoman, and where, nevertheless, for the very reason of their distant and isolated 
positions, foreigners, owning real estate, could not live outside of the range of all ju- 
dicial authority and of all law. 

More, still, had to be foreseen ; it had to be admitted that foreigners would have 
daily preferred to waive the guaranty of the dragoman's presence, when themselves 
bringing suits before the tribunals of the place of their residence on cases involving 
more than 1,000 piasters, rather than have to seek justice far away fi-om their domi- 
ciles for the sake of obtaining the consular presence. It was in order to meet this 
considerable interest that the fifteenth paragraph was made, which authorizes for- 
eigners to voluntarily declare themselves amenable to the jurisdiction of the Ottoman 
tribunals, whilst reserving for themselves the right of appeal before the superior tri- 
bunals, where they would again meet with the assistance of the consul. 

It is unhesitatingly affirmed that if this faculty [option] had been refused by their 
governments for foreigners domiciled in the inland provinces, and if they had not 
been permitted to have recourse to local justice in small suits, they would have been 
placed in a position that bad faith could without pity take advantage of— a situation 
that would be all the more unbearable, seeing that, as land owners settled within 
these lands, they will, in eighty cases out of every hundred, be themselves the claim- 
ants and plaintiffs. 

We wanted that this acquiescence to the competency of the tribunal should be 
given in writing, and before any beginning of proceedings ($ 16). This, too, is a guar- 
anty added to so many others. We are not unmindful that there is in this faculty 
[option] something unwonted and derogatory to the principles of ordinary justice, in 
that it grants to the plaintiff [the right] to treat established tribunals as arbitration 
committees, that hold their authority only by a compromise signed by both parties ; 
but here the rigor of this principle is not in place. 

These cases of accepting of the competence of the Ottoman tribunals by foreigners 
are, furthermore, quite frequent as a matter of fact ; only, as the capitulations do not 
provide therefor, and as the embassies do not ratify them, some dishonest plaintiffs 
profit thereby and refuse to allow those judgments to be executed that have gone 
against them. By sanctioning this faculty [ option] for localities where consular officers 
are wanting, the protocol takes into account an undeniable necessity, and suppresses, 
in such localities at least, acts of bad faith. 

Paragraph 18 gives, not only to foreigners, but to all Ottoman subjects, the pub- 
licity of the hearings and the liberty of defense that are secured by the Hatti-Hama- 
youriy but which the Government of the Sultan had left in the condition of promises 
[not fulfilled]. These weighty matters have no need of any comment ; still, it must 
be observed that the insertion of these two great principles into the protocol renders 
them henceforth beyond discussion, and stamps them with the character of an inter- 
national engagement, whose execution the signatory powers have a right to demand, 
both for Ottoman subjects as well as for their own citizens. We should rejoice over 
this, and congratulate Turkey on having entered upon the pathway of reforms which, 
if she resolutely keeps on therein, must regenerate her. 

All the foregoing more than sufficiently demonstrates that the stipulations, whose 
spirit has just been set forth, are not applicable except to those who should become 
real-estate holders or who should group themselves around agricultural or industrial 
establishments created far off from the consular authorities ; that is to say, to those 
who should have deemed the guaranties afforded by an empire, whose social condition 
is still imperfect, as bein-g sufficient. Prudence would doubtlcvss counsel them to 
choose certain provinces where civilization is further advanced, where the habits and 
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castoms of the iuhabitants have been lone since softenecl by contact ^ith Europeans. 
There are other parts, however, into which it would be for the present better not to 
take our capital and industry. Our consuls and consular agents will, in this respect^ 
be the best of counselors. It is likely that they will have to combat some tendency 
to settle too exclusively within circuits of twenty or twenty-flve leagues diameter, the 
centers of which would be either one of our consulates or consular agencies, as though 
within so many oases wherein the privilege, secured by the capitulations, of the pres- 
ence of a consular officer or dragoman in all personal suits before the Ottoman tri- 
bunals, would be preserved. Our fellow-countrymen, in reasoning thus, would over- 
look too much the consideration that none of our consulates would possess a number 
of dragomans sufficient to prevent such a calculation from being illusory in practice. 

It has been noticed, not without some surprise, that criticisms, representing the law 
concerning the right of foreigners to hold real property, and the protocol, as destroyers 
of the capitulations, have been multiplied to profusion, and in a manner more hostile 
to Turkey than to the Government of the Emperor. The reasoning has generally been 
such as though all our countrymen were going, ipso facto j to become real-estate owners, 
quit, willingly or unwillingly, their counting-houses, and betake themselves far away 
from their consulates in order to place themselves in a situation into which they had 
been drawn by no one knows what phantom. There is in these criticisms a want of 
logic that the inhabitants of the East will see through readily. They will recognize 
that if the Porte had put certain conditions upon ihe right granted to foreigners of 
owning real estate these conditions were in the very nature of things^ and that the most im- 
mediate effect of the new law will be to put an end to the abuses and injustices arising 
out of the use of borrowed names in the matter of real estate, and t<o substitute the resu 
fact in the place of a dangerous fiction, which, as experience confirms, left our fellow- 
countrymen in a position where it was impossible for them to personally defend them- 
selves, whether against arbitrary taxation or before the law, against contestations 
that jeopardized their rights. 

Accept, sir, the assurance of my distinguished consideration. 

BOURRfiE. 



APPENDICES. 



appe:n^dix 1. 

MAHOMMED^S WILL OR COMMAND. 

rSeo "Charte Turque," by H. Grassi, Paris, 1825, tome 2, pp. 74 to 89.] 

In the beginning of his rule Mahomraed, either out of real feelings of toleration and 
moderation or through adroit and well-calculated hypocrisy, everywhere proclaimed 
the principles of toleration toward every kind of religion, and particularly toward that 
of the Christians; for, according to the teachings of his KorA<n, God had at first sent 
unto men the prophet Moses, and after him Jesus (Issa), a greater prophet than Moses, 
and after Jesus himself, Muhammad, greater, he said, than either of them. Ho had 
said that Jesus was bom of a virgin who had conceived him by breathing the perfume 
of a rose ; that she was herself free from original sin. It was he who first spoke of the 
Virgin Mary's immaculate conception, and it is thought that ho had taken this belief from 
the Eastern Christians. Saint Bernard is the first Latin writer who spoke of it clearly 
and in formal terms, which led to the conjecture that it was the Crusaders who brought 
this belief to the West in the 12th century. 

The first chapters of his KorA-n are filled with the praises of Jesus Christ and the 
Virgin Mary his mother. By this adroit policy he wished to conciliate the Christians 
in his favor, and assure them that he did not threaten their religion. 

To still further guarantee to them the free exercise of their worship, and his entire 
toleration of it throughout his realm, ho made a treaty with them. It is entitled 
Testamentum et pactiones initw inter Mahomeddum et ChristiancB fidci cul tores j and was 
printed in Latin and in Arabic at Paris in 1630. 

This treaty should be considered as a masterpiece of political forethought, and as a 
rare monument of wisdom, morality, and toleration; wo give it here below as it has 
been given in the w^ork of M. Riccaut. 

It is true that Mahommed afterwards changed the tone of his language toward the 
Christians, and made fearful laws against them ; but, always in conformity with his first 
discourses, he never spoke ill of Christ, nor of the Virgin, nor of the Christian religion. 
The praise he had given them in his Kor4n remained in it untouched. But Mahom- 
med, finding himself, or deeming himself, attacked by the Christians, who had, not- 
withstanding his praise and toleration, sworn his destruction, and claiming that they 
were violating their treaty, no longer delayed, and swore tliat they should perish. It 
was then tliat he launched against them the chapter called The Siiirah of Punishment 
(Sale's Kortln, chap, ix, verses 30-36, pp. 151, 152), which is quite contrary to the spirit 
of the treaty. Ho also gave out the chapter of War (Sale's koran, chap, xlvii, also en- 
titled Mohammed, p. 410), which the Moslems read before going to war. It contains 
these words : " When ye encounter the Christians, strike oft' their heads until ye have 
made a ^eat slaughter among them ; and bind them in bonds; and either give them 
a free dismission afterwards or exact a ransom." (See Muir's Life of Mahommet, 
vol. iv, chap, xxix, pp. 211, 212.) 

It is by this Sftrah of the Koran that the Turks behaved with such cruelty in the 
war of Greek independence. 

But to retnm to the treaty, Riccaut, in his History of the Ottoman Empire, tome 1, 
p. 1H9, says that the original document was found in a convent, belonging to the Car- 
melite order of monks, one day's journey from Mekka where the Moslem pilgrims per- 
form their sacrifice or Kurbftn ; and that it was said to have been carried to the library 
of the King of France. However this may be, it is an ancient and curious document, 
and I think the reader w^ill be pleased to have it before him word for word. 

TREATY OF MAHOMMED WITH THE CHRISTIANS. 

Mahommed, messenger of God, sent to teach men and declare to them his Divine mis- 
•ion, has written the following things, to wit: That the matter of the Christian re- 
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ligion, emauated from God, can remain free in all parts of the East and of the West, 
both among those who are [natives] of the country and among those who are neigh- 
bours to it, both among those who are strangers and among those who are not ; and I 
leave to all these people this present writing as an inviolable treaty and as a perfect 
£rule of] decision in all dilferences and contestations to come hereafter, and as a law 
by whicn justice is shown, and the observation of which is strictly enjoined. Where- 
fore every man, professing the faith of the Moslems, who shall neglect to fulfill these 
things, and who shall violate or break this agreement, after the manner of unbelievers, 
and shall transgress the things I herein command, breaks the covenant of God, resists 
His will, and despises his testament, be he king, prince, or other unbeliever. By this 
agreement, whereto I have bound myself, on the prayers of the Christians, both in my 
name and in the name of my followers, to enter with them into the covenant of God and 
into the peace of the prophets, the chosen apostles, the faithful saints, and the blessed of 
times past and of times to come ; by this my covenant, which I wish to be executed as 
religiously as a prophet sent of God or an angel who draws nigh to the Divine Majesty, 
is exact and regular in the obedience that he owes to His law and commandments, I 
promise to protect their magistrates in my provinces with my foot and hoi^e, with my 
auxiliaries, and with the believers that follow me. I promise also to defend them 
against their enimies, be they far or near, to guard them in peace and in war, to keep 
their churches, their temples, their oratories, their convents, and the places to whicn 
they make pilgrimages, wherever they be situate, upon mountains or in valleys, in 
caverns or in houses, in the fields or in the deserts, or in any other sort of building 
whatsoever, and to preserve also their religion and their goods in whatever place they 
be, whether on land or on the sea, in the East or in the West, in the same way that 
I preserve myself and my scepter and the faithful believers who are my people. I 
promise also to take them under my protection and to guarantee them from all violence 
and vexation that shall be committed against them, and to repulse the enemies who 
might wish to harm them and me, and to resist sach rigorcusly, both in my own person 
and by my servants and by those who are my people and my nation ; for, whereas I am 
set over them, I ought to and must defend them and guarantee them from all adversity 
and prevent any harm from befalling them that does not first befall my own who labor 
with me in the same work. 

I also promise to exempt them from all the burdens that confederates are bound to 
bear, whether loan of silver or imports, so that they shall not be held to pay but that 
which they please, without any harm or punishment being inflicted upon them for so 
doing. Their bishop shall not be taken away from his diocese nor shall any Christian 
be constrained to renounce his faith, nor any workman his profession, nor shall any 
pilgrim be troubled while making his pilgrimage, nor any monk in his cell ; neither 
shall their temples be torn down or converted into mosques, for he who does this 
breaks the present covenant of God, opposes His message, and renders null the Divine 
Testament. No impost shall be put upon the monks or the bishop nor upon any of 
those who are not subject to taxes, unless it be with their consent. The tax to be de- 
manded of the rich merchants, of the pearl-fishers, and of the miners who mine precious 
stones, gold and silver, as well as that to be demanded of other wealthy Christians, 
shall not exceed one crown a year ; and shall be taken only upon those who are 
domiciled and established in fixed places, and not upon travelers or those who have 
no fixed dwelling place ; these shall not be subjected to any impost nor to the ordinary 
contributions, if they have no goods or heritage ; for he who is held to pay, legiti- 
matel}', and according to the law, money to the ruler, shall pay as much as another 
and no more, and nothing shall be required of him beyond his strength and ability; 
so also he who is taxed for his land, his houses and his income, shall not be overbur- 
dened or oppressed with greater taxes than those who pay the contribution. The con- 
federates shall in no way be obliged to go to war along with the Moslems against 
their enemies either to fight or to discover their armies ; for allies are not to be em- 
ployed in military expeditions, this treaty having been made with them only to re- 
lieve them and prevent their being crushed. 

Still more, the Moslems shall watch over them, guard and defend them. They shall 
not, therefore, be obliged to go to fight and oppose the enemy, nor to furnish horses 
or arms, unless of their own free will ; and those who shall furnish anything of the 
sort, shall be compensated and thanked therefor. No Moslem shall torment the Chris- 
tians, nor dispute with them unless it be with civility ; he shall treat them kindly 
and shall abstain from doing them violence of any sort. If it happen that some Chris- 
tian commit a crime or fall into some error, the Moslem is bound ta help him, intercede 
for him and become his surety and settle his matter ; he can even redeem his life ; 
and he shall not be abandoned or deprived of succour, because of the godly covenant 
— A^ with him, and for that he ought to enjoy that which the Moslems enjoy and 
it which they suffer ; and, on the other hand, that the Moslems e^joy what 
and suffer what he suffers. And in conformity with this treaty, which is 
n the just prayers of the Christians, and in conformity with the diligence 
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that is required in obeying its authority, ye are bound to protect them and guarantee 
them from all calamity and render them all possible good offices, and so to do that all 
Moslems shall share with them both good and bad fortune. Furthermore, particular 
care shall be had that no violboce be done them in the matter of marriage; that is to 
say, that the fathers and mothers shall not be forced to give their dangbters in mar- 
riage to Moslems, and that they shall be in no way troubled for having refused their 
sons or their daughters in marriage, for this act is purely voluntary, and ought to be 
done with a good heart and with joy. That if it come to pass that a Christian woman 
unites herself to a Moslem, he shall leave her her liberty of conscience and suffer 
her to obey her spiritual father and be instructed in the doctrine of her faith without 
any hinderance. He shall, therefore, leave her in quiet, and shall in no way torment 
her by threatening to divorce her or by pressing her to renounce her religion ; and if 
he does otherwise on this head, he despises the covenant of God, he rebels against 
the treaty made by his apostle, and becomes one of the liars. If the Christians 
wish to repair their churches, their monasteries, or other places where they perform 
divine service, and stand in need of the help and liberality of Moslems, the latter are 
bound to contribute thereto with all their power and grant what they ask, not with 
the design of asking it again or of deriving benefit therefrom, but gratuitously as a 
token of good will toward their religion, and in obedience to the treaty made by the 
apostle of God, and in view of the obligation they are under to execute and fulhll it. 
They shall oppress none of them, living among the Moslems ; they shall not in any 
way hate them, or oblige them to carry letters or serve as guides, and shall do them 
no violence whatsoever; for he who often practices these kinds of tyranny is an 
oppressor, an enemy of God's apostle, and a rebel against his commands. 

Behold the things that have been laid down between Mahommed, God's apostle, and 
the Christians : The conditions to which I bind them in conscience are that no Chris- 
tian shall entertain a soldier who is an enemy of the Moslems, nor receive him into 
his house, be it publicly or secretly ; that they shall give no shelter to an enemy of 
the Moslems, and that they shall not suffer such to dwell in their houses, churches, 
or convents ; that they shall in no way furnish underhand the camp of the enemy 
with men, with arms, or with horses, and that they shall have no correspondence or 
intercourse with the enemy, be it by writing or otherwise ; but that by withdrawing 
to some place of security they look to their own preservation ^nd the defense of their 
religion ; that they furnish during three days to every Moslem things necessary for 
his subsistence and that of his beasts, and this properly and in different kinds of 
goods ; that they also do their utmost to defend them if attacked, and to guard them 
against every unhappy accident ; for this reason, if any Moslem wishes to hide himself 
in any of their houses, they shall hide him, with a good will and deliver him from 
the danger in which he is placed without discovering him to his enemy ; if the Chris- 
tians keep faith on their part, those who shall violate some of these conditions, 
whichever they may be, and shall do any to the contrary, shall be deprived — the 
Christians of the advantages contained in the covenant of God and His Apostle, and 
«hall be unworthy of enjoying the privileges granted to bishops and other monks; 
and the believers of that which is contained in the KorAn. 

Wherefore I do conjure my people, in the name of God and by his prophet, to keep 
faithfully all these things, and fulfill them in whatever part of the earth they may be ; 
and the messenger of God will recompense them provided that they inviolably observe 
them till the day of judgment and till the dissolution of the world. 

The witnesses to the present conditions to which Mahommed, the apostle of God, 
has agreed are : 

Abur Bakr es-Suddlk ; Omar Ibn-el-Khattab ; OthmAn Ibn 'AffAn ; 'AH Ibn Abi Taiib 
and several others ; the scribe who has drawn them up is Mn'awiyah Ibn Abi Safi^n, 
the soldier of the apostle of God, the last day of the moon of the fourth month, the 
fourth year of the flight to Medina. May God recompense those who are witnesses to 
this writing. Praise be to the God of all creatures. 

[Note. — This treaty is considered by many as apocryphal. ] 

For other treaties with the Christians, and Mahommed's system of subjecting them 
to a humiliating tribute, see Muii^s ** Life of Mahommed," London, 185d, vol. ii, pp. 
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APPENDIX II. 

[Translation.] 

Cofitulations of the Piaan Republic with Saladin, Saltan of Egi/pt, 15 ^a/ar, 569 = 25 

September, 1173. 

In the Name of God, the Merciful and Compassionate. This is a copy of the con- 
vention which the King of Babylon,* Saladin,t made with the commonwealth of 
Pisa through the instrumentality of Aldebrand, | sent to him by the consuls as am> 
bassador. 

I, King Saladin, say what follows, which is to have force throughout all my realm; 
and every one shall take care not to fall short [in obeying] my orders, throughout all 
my realm, but all bhall rigorously observe and respect my covenant ; and let my char- 
ters be most valid in the hand of the Pisans. 

When I, King Saladin, made this instrument and this covenant, in the year of our 
Lord Jesus Christ 1174,$ and of the Prophet Mahommed 569, there came to our court, 
which is great, wonderful, and full of justice, Aldebrand, a great soldier, messenger- 
consul of the Pisans, and brought with him the letters of their consulate, and I heard 
from his mouth and understood from his letters that they desired to have our love, to 
obey our orders, and to come into our state as they were wont to do heretofore. l| 

And from him and his letters we learned that this ambassadorhadcomein the name 
of the consuls and in that of all the commonwealth of Pisa; in such wise that his 
tongue was to be considered as their tongue, and his hands as their hands, and what- 
everthing I, King Saladin, should have done with him, would have its full effect. 

And after we knew that he had come in the name of all the commonwealth and con- 
suls, we made him come before our court, and we interrogated him as to why the con- 
suls and the commonwealth had sent him, and as to what he asked of us, so as to be 
able to respond by such sayings as would be of honor to us and to him also, and as 
would be a cause of love and peace between us. 

And he said such words as those which we say to you, and we gave the reply which 
we give to you. And we confirmed all this by means of a charter which they were to 
have in their hands, so that this charter should be a witness between us and them, 
and should be in faith of the conventions that we have established with them. That 
if any failure [or omission] shall take place, I, King Saladin, towards them, and they 
towards me, we must have recourse to this charter as witness for a long time [to 
come]. 

This is the cause for which this ambassador was sent by the commonwealth in re*- 
spect to the merchants that come and bring goods into our territory and are to pay a 
duty.H 

» ' # # « « u « 

Of all that which is wood, iron, and pitch they were wont to pay 19 per cent. Now, 
by reason of the prayers that they made on this head, we reduced the duty to 10 per 
cent, and cochineal 20 per cent., neither more nor less. And on other goods that are 
sold in the custom-house {^Dogana, Arabic DukMn^ i. 6., shop] they must pay the duty 
as heretofore. And in return for all these things they must be treated with love, and 
they must be made to pay the duty in a kind way and amicably, and they must pay 
nothing to any servant of the custom-house, be he great or small, nor shall any wrong 
be done them, nor shall their goods be undervalued in such a way that they shall be 
sold below the price. And when they make purchases for their ships and for what- 

* Babylon was the name of a Roman fortress situated near old Cairo ; by this name it was customary 
to translate into Latin the Arabic name Maar or M.a>»r el-Kdfdra, that is, Cairo the ca]^ital of Egypt. 

t Saladin, Saltan of E/i^ypt, was at that time most powerful ; and although he nominally recognized 
the authority of the Bagdad Calif, lie in fact ruled absolutely over the territory between Barca and the 
Euphrates. He it was who retook Jerusalem from the Crusaders on the 7th October, 1187. See Tre- 
vor's J^^ypf /rom AIea;ander to Bonaparte, published by the London Tract Society, chapter xvii ; this 
book is an excellent historical sketch, of easy access to all. 

X This ambassador was the consul of the Pisan Kepublic. See Amari's Arab Diplomas of the Floren- 
tine Arcbiyes, p. 459. 

6 According to the common style this year corresponds with 1173. 

11 These words refer to the preceding capitulations obtained by the Pisans in Eg3rpt. Many fragments 
of those of 1154 are furnished in the second diploma of the second series of Amari's Arab Diplomas. 
Moreover everything warrants us in holding that there were others still older than those. 

H In this and in other passages the Latin translation from the Arabic becomes unintelligible. On 
page 71 of his introduction Amari remarks, concerning the diplomas originating from Egypt, that 
"Coptic priests and Italian merchants had labored upon them together; the former to turn over the 
Arabic into I know not what idiom, and the latter to put it into Latin both ungrammatical and mixed 
with Italianisms, and with nome Arabisms." This often obliges one to guess at the sense of the Latin 
translation, which at times is altogether incomprehensible. 
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ever other purpose, no fettrden shall be laid upon them which is not just, nor shall 
aoy harm or vexation be done them. 

When the moment for weighing anchor shall come, neither the sails nor the rudder 
nor any other apparel whatever of their ships shall be withheld from them. Nor shall 
the guardian of the custom-house or the freighters (circatorea) or those who serve with 
their boats claim anything, save that which the old Christian merchants shall attest 
or the duna (sic) guaranteed by the believers. * * * They begged that we would 
permit them to repair the Funduk* for their use, so that their goods and persons might 
be safe. So also they prayed us for a bath, and we granted it to them, and the cus- 
tom-house was to pay all for them ; and on the day wnen they were to go to it to wash 
themselves no stranger was to be able to go into it and no one else was to be therein. 

As to the church that belonged to them and that we gave them, they shall have it 
as they had it before ;t and when they shall go to the church they shall suffer no mo- 
lestation whatever, neither on the way nor within tlie church ; and inside of the church 
no noise can be made that hinders them from hearing the word of God according to 
the precept of their law. But they may observe their law even as the precepts of God ' 
and their laws ordain. They begged us to be able to keep in their Funduk a steel- 
yardt [or balance] for their use, and to be able to sell and buy with it, which we 
accorded to them, for we know that merchants can neither buy nor sell without justice. 
That if they buy things in any place and find them of less weight by their steelyard, 
it is my will that the whole be restored to them and that they obtain full justice. 
They complained to us that all those of the court-house took one too much, and gave 
less to the merchants, and undervalued their goods and treated them ud justly. We 
heard such complaints and ordained that every ware that should be acquired by us 
must be taken for that which it was worth without any diminution. And all that 
which should be bought by our Camera (sic) should bo first estimated in such wise as 
that the merchants might not be able to murmur, and should willingly give that which 
is right. 

That if our Bajnli wish to exchange with any of the merchants, this must be done 
with their free will. I ha\?'e also given orders to my Bajiili^ both in the j)ast and in 
the future, that they cannot occupy themselves with any litigatien or matter between 
the merchants without their consent, $ nor institute actions [or instigate actions] 
against the merchants so as to delay them ; and thus they cannot complain that their 
causes are badly dealt with nor that any wrong is done them, nor that any molesta- 
tion befalls them ; it being my firm will that they are to be treated with the greatest 
justice, both in the past, in the present, and in the future. 

That they asked to be able to draw their ships on to the land. Whereupon we in- 
formed ourselves as to what were the rights [or dues] of the custom-house ; and it 
was ascertained that the custom-house had to take for every ship two liras for putting 
the ship on land ; two liras for launching it ; and /our liraa for the rudders [or oars]. 
Having heard their prayers we forgave them all, for we knew it to be too burdensome, 
considering the other outlays that they had to support ; this condonation we did not 
make to any nation other than they. 

They complained that some persons would buy of them goods which they sold and 
took to their houses, and would then return the goods after having damaged them and 
diminished their price ; and that they did thts after having seen and examined them. 
Upon hearing this we ordered our BajuH that, such sales taking place, no loss should 
be suffered by the merchants, and we enjoined upon those who follow our law that 
equal justice' should be observed between the Christian and the Saracen, without dif- 
ference between them. 

* Funduk, a word often used in Arabic to denote a tavern, was applied to the quarter which, in the 
cities of the Levant, was inhabited by the Pisans, Genoese, and others who traded there. Breyden- 
hach, in his Peregrinat. Hierosol., defines it thus: Est fonticus domus grandis in qua et merces eorum 
conservantur, uH et forum venalium hcibent. MUtitz, tome 2, p. 433, says of it: "That which consti- 
tuted a consulate in the Levant was a shut inclosure, wherein resided the consul of a foreign nation 
and the merchants, his fellow-citizens." To this day such quarters still exist in Alexandria, and are 
called ""Wikaiah." Some of them still keep the name of the nation to which they belonged, as, for 
example, the French wikSlah; the English wik&lah. So also in the city of Sidon there still exists the 
Khan el A/range, i. e., the building or khan of the Franks. 

t Herein consisted the privilege of private worship which we see written in all the succeeding capitu- 
lations with the other nations. All public exercise of worship was forbidden, even to the use of bells. 

X The monopoly of public weighing and of hollow measures dates very far back, is still kept up in 
"W^holesale traue, and is a great vexation to aU buyers and sellers throughout the Ottoman dominions. 

§ Out of this provision sprung the privilege possessed b^ all European nations in the Levant of being 
exempt from the jurisdiction of the local tribunals in their lawsuits, and of being judged by the con- 
suls according to their own laws and customs. This privilege, which still continues, will be found 
more clearly set forth in the succeeding Italian capitulations, and in those of the other nations of Chris- 
tendom. Beside this privilege the Pisans, the Venetians, and others, too, had obtained an exceptional 
jurisdiction when they had suits with Moslems. It was not the CAdi or any other ordinary judge, but 
the lieutenant of the Sultan who had to decide in such cases. See Amari's Arab Diplomas, introduc- 
tion, p. 62. Compare, also, treaty between United States and Algiers of 1795, article 15. A repro- 
duction of such concession may be seen in the oapitulations afterwards entered into with the Ottoman 
*orte, wherein it is stipulated that every suit involving more than 4,000 aspers is to be adjudicated by 
the DivAn of Constantinople. 
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They complained that in freighting the ships, the freighters and servants claimed 
that which was not owed, and, without affording any advantage to the custom-house, 
made the condition of the merchants worse. Wherefore we ordered the Turcoman 
runners, Emirs, Cadis, inspectors and rulers never to permit any wrong to be done to 
the Christians, so far as shonld depend upon them, in order that no blame should at- 
tach to our court, and that the merchants should not become frightened by bad treat- 
ment. 

They prayed that whoever of their nation should die* in our realm and leave money 
or wares, that these should be taken by his companions in order to deliver them to 
the relatives in his country. And those who shall take these goods must write let- 
teris and give security that they will deliver everthing to the relatives. This we 
granted them, for the law ordains it, and justice requires that it be thus done. 

They begged us that they wished to stop our [people] from doing them harm by sea 
and from opposing them during the voyage, and from robbing them. Their prayers 
being heard we ordered our commander and admiral of the galleys that they should 
never take away arms from their vessels nor do them any wrong, but should save them 
and guard them to the utmost. 

They begged as to the gold and silver that they brought into our realm that we 
should not subject it to any duty, but that only the wares bought for exportation 
shonld pay the accustomed duty. 

And having heard all their prayers, and been convinced that they desired to have 
our love and wish to bear us good will and obey our orders, we forgave them every 
evil and forgot all discord that had heretofore been between us. Wherefore we or- 
dained throughout all our kingdom and unto all our bajuli that as soon as they should 
see and hear these our letters, they should entirely and perfectly observe the same, 
and that if any of them should prevaricate, his person and his goods shall be put upon 
trial. 

In consideration of all which things they did promise us and did a^ee that they 
would faithfully and diligently keep in safety all our kingdom, whether by sea or land, 
and secretly as well as openly, and w^ould never give succor to the enemies of our 
kingdom nor cause harm to any cities and castles both in the East and in the West. 

They bound themselves not to carry, neithfer by seat nor by land, any man who 
might wish to do harm to our realm, nor to come with any man who might wish to 
make war upon or beseice our lands, nor to damage any Saracen merchant, nor betray 
him nor deceive him. That if any Saracen should accompany them, they should keep 
and guard him like their own selves and not hand him over to the enemy. 

We have agreed that they shall bring into our realm that which is necessary, namely, 
arms, wood [or timber], and pitch, and whatever is in their countries, aud the wares 
that they are wont to bring into our lands. 

On this wise has been made and established this agreement between them and us, 
in order that there be by it complete concord between us. That if they shall fail in 
such agreements, or in a part of them, the same shall be destroyed and shall lose all 
faith and trust. 

Which agreements were drawn up and read before the ambassador, who understood 
them well and agreed thereto and gave guaranties, taking with him our letters, and he 
guaranteed them by a thorough oath befbre the archbishop and priest, which was done 
m Babylon the 15th of the month, which in the tongue of the Saracens is called Safar, 
September 25, 1173. 

Witnesses hereof were, Mark, patriarch of Alexandria t and of Babylon, t. e., Cairo, 
and of Nubia, and of Saba, aud Michel, bishop of Barbacana, and Homodeus, priest 
and prior of Cairo. The letters were written by Biilcaira [i. e., Abou-1-Kheir], son of 
the priest Homodeus. $ 

* Thia is one of the most hnportant privileges that the Moslem ruler had granted to Europeans, 
nameljT, to free them from the so-called JDroits dAubaine, that existed in times past throughout a31 
countries, and were most rigorously exercised in Europe. In virtue of it the Pisans and every other 
foreign nation collected freely and liquidated without hindrance the estates of their deceased fellow- 
citizens. This stipulation will be seen in all succeeding capitulations. 

f This engagement was intended to hinder the transport of the Crusaders to the Levant. Moreover 
we know that it was exactly the ships of the Genoese, Pisans, and Venetians that came laden with 
Crusaders bound for the Holy Land. The obligation not to transpoit Crusaders was still more clearly 
assumed in the conventions above cited of 1154, where it is said : " Ifec aliquU vestrorum mercatorum 
secum addxtxerit aXiquem ex Francis Surice in patriam nostram eos sciente in similitudinem mercato- 
rum." Amari. loc. cit. 

1 Mark was the Jacobite patriarch of Cairo. 

§ In these capitulations no mention is made of the pilgrimage to the sepulchre of Christ, which in 
many of the succeeding agreements is expressly permitted to Chiistians. The reason is that at the 
time of this compact the kingdom of Jerusalem existed and was in the hands of the Franks, from 
whom it was wrested by Saladin thirteen years later. 
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APPENDIX III. 

Capiiulations of the Eepublic of Florence with the Sultan of Hgypi, in the year 1488. 
The cbmmandmeut of the Sultan of Egypt, Aba-Kasr (Kait-Bai).** 

In the name of God the Mercifal. 

The commandment of the Sublime Emperor [signature or seal of the Sultan], may 
the most high God exalt him and make him illustrious ! 

Be it known unto all the vicars, governors, prefects of the Moslems, and secretaries 
employed in the city of Alexandria, which may God preserve, and in the other parts 
of our illustrious Moslem dominion how that the burgess Luigi della Stufa, envoy of 
the lofty Emperor and governor of the Florentines, t has presented himself at our 
illustrious gate, and after having had the e^ood fortune to stand in our illustrious pres- 
ence and set forth in the name of his chief the things touching the Florentine nation 
and its merchants, together with the capitulations of commerce already established 
by the Sultans, our predecessors, and has requested of our beneficence the renewal and 
confirmation of the said capitulations through and by an illustrious commandment 
from us. Wherefore we order ail our ministers that they obey this our present com- 
mandment and put into execution the capitulations abflfut to be given here below for 
the sake of greater surety, and in order that they be punctually observed. 

1. Luigi aforesaid, together with his fellow-merchants of Florence, asked of our illus- 
trious beneficence that no one should have the hardihood to oppose the Florentine 
ships, whether square, long, or of any structure whatever, nor that any one should 
cause them extortions or vexations or any sort of unfriendly contrariety, neither by 
sea nor by land, neither in the city of Alexandria nor in any other port of our Moslem 
dominion, but that they should come freely into our illustrious States with their cargoes, 
merchants, factors, and brokers, with the condition, however, that they pay the cus- 
toms duties of the Dogana. We ordain the execution of this head. 

2. That the Florentine merchants or their comrades on presenting themselves at the 
place of Alexandria or at another port of our Moslem dominion with cloth, silk, soap, 
oil, nuts, ointments, coral, sulphur, and every other sort of ware, be safe in their per- 
sons and goods, and be able to sell freely their merchandise for cash or for exchange, 
and that no one can or dare to hinder them, damage them, not even so much as a farthing. 
Whereof we do ordain the execution.! 

3. Furthermore, that "formerly the officials of the custom-house of Alexandria, upon 
the arrival of the merchandise of the Florentines, proceeded to open the bales with 
violence and confusion, in such a way that some of them appropriated to themselves 
in the mean time a part of said merchandise by falsely asserting to have bought the 
same, whereby the trade of the Florentines was hurt ; that in the future no one of the 
vicars, presidents, and officials of the custom-house, and also no one of the said Flor- 
entine nation, dare to take the merchandise of the Florentines without their full con- 
sent ; and also that in order to obviate the recurrence of the disorders above referred 
to, the Florentine merchants be permitted to quickly transfer the goods ii to their own 
magazines, and that they be then visited by the ministers of the custom-house, so as 
not to defraud the rights of the custom-house. Whereof we do ordain the execution. 

4. That the merchandise belonging to the Florentines, being landed and at once 
transported, as above, to the magazines, if within a delay of three days they are not 
visited by the ministers of the custom-house, out of negligence or malice in order to 
retard the disposing of said goods, the Florentines and their factors can communicate 
to the presidents ot the custom-house only the note [or list] of the same and pay the 
accustomed duty, and freely sell their goods without awaiting the visit of the afore- 
said ministers. Whereof we do ordain the execution. 

* Elait-Bai, or Qaayt-B&y, was one of the last Sultans of Egypt of the dynasty of the Circassian Mame 
Inkes. His reign may be said to be one of the longest and most glorious of that dynasty, for it lasted 
not less than twenty-nine years. This prince kept up a continual feud with the Ottoman Sultan 
Bs^azid. He died on the 22d Zil-Kadah 901 of the Hejrali (September 21, 1495). There still exists in 
the city of Cairo the beautiful mosque that bears his name, ana is considered as the most perfect monu- 
ment of Arab architecture in Egypt. 

f Lorenzo the Magnificent, who stipulated these capitulations with Kait-Boy, greatly extended the 
commercial relations of the Florentines with Egypt. Koscoe, in chapter 6 of' his Life of Lorenzo de 
Hedici, says that such was the esteem that the Sultan of Egypt had for him that he, in 1487, sent an 
ftinhassador to Florence with rich regalia of rare animals and precious objects to be presented to the 
chief of the republic. Luigi of Stufa, who was intrusted by Lorenzo the Magnificent with obtaining 
these capitulations, belonged to one of the most conspicuous families of that city, where that family 
still exists and resides. 

i These two first articles correspond with articles 20 and 30 of the French capitulation of 1740. 
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5. That the Florentine having paid according to custom one surifo for each barrel 
of liquid extract (as wine or spirits) in the ports of our Moslem dominion, no one shall 
dare to burden or vex them not even for a farthing. Whereof we do ordain the exe- 
cution.* 

6. That the Florentines may freely sell their goods for cash or for bills within our 
illustrious dominion whenever they shall pay, at the tribunal of the custom-house, 
14 dinars per hundred, and upon this rate shall be regulated in the future the duties 
and customs in cash or in kind, excepting the outlays to be incurred for the sensales 
[i. e., native brokers] and interpreters; and when they have paid the aforesaid duty 
they can transfer their merchandise to Cairo or elsewhere, and sell the same without 
other import. Whereof we do ordain the execution. t 

7. That neither the Florentines nor the Moslems can fail to fulfill the contract made 
between them and communicated to the tribunal of the weigher. Whereof we do 
ordain tne execution. 

8. That when a Florentine is the creditor of any official of the custom-house, at the 
arrival of his goods, he can take from the official the amount due him by diminishing 
just so much the duty due, nor is he to be defrauded of the recovering of the amount 
due him through the iiretext of the customs duties of the tribunal ux>on his goods. 
W^hereof we do ordain the execution. 

9. That should a Florentine perish t in our Moslem dominion, having previously made 
his will, none of the Moslems or others can hinder [the carrying out} of his wishes, 
nor contest the ettects or moneys of the ^perished Florentine, nor cause the same to be 
burdened by any costs by our governors or ministers. On the other hand, should a 
Florentine § perish without a will, let his effects remain under the care of the national 
consul until the ari'ival of the legitimate heirs.* * ♦ » Whereof we do ordain the 
execution. 

Art. 10. ****** • 

Art. 11. That no Moslem can accuse or carry on a suit with the Florentine mer- 
chants except in the tribunal of the president of the custom-house ; and should the 
cause not be terminated by such president according to the rules of justice, it is our 
will that the revision and decision thereof be referred to our illustrious tribunal.'] 
Whereof, &c. 
Art. 12. ****** » 

Art. 13. * * * * # * # 

Art. 14. Should any controversy or disagreement arise between the said Florentines, 
none of the governors or Moslem judges may interfere in their affairs, but jurisdiction 
therein belongs to the consul of the Florentines ; which is to be brought in such cases 
in accordance with the legal custom of the Florentines.^ Of which we ordain, &c. 

Art. 15. That should any Florentine make a voyage from one country to another 
in our Moslem dominion, he can, for greater security of his person and effects while 
traveling on the way, dress himself like a Moslem ^^'so as to freehimself from bad en- 
eountera and vexations, and no one may dare disturb him as to eating and drinking, 
neithe? >»i'rden him with any costs and charges. Whereof we do ordain the execution. 
Art. 16. ****** * 

Art. 17. •»**»• » 

Art. 18. Should a Moslem have any just claim against a Florentine, either a busi- 
ness claim or a criminal cause, the other Florentines shall not, for this reason, be held 
for the debts of a fellow-countryman, nor judicially, nor the father for the son, nor 
the son for the father. (See French capitulation, article 22.) 

Art. 19. After that a Moslem luus made a contract with the Florentine merchant, 
and the exchange of the drugs or other merchandise has already been effected at the 
tribiuial of the weigher, if another Moslem should come forward and assert that such 
goods were his and had been taken from him by fraud or some other pretext by the 
first Moslem, the contractor, yet nevertheless the Florentine shall not be held to re- 
store the guoils. Whereof we do ordain the execution. 
Art, 20, .#•*»•# 

Art, 21. That after the Florentine merchants have paid the customary duties on 

* See French CApitulation of 1740, article 40. 

tConreapondinjc 'with article 57 of French capitnlation. A difference, however, is to be noticed in the 
rate of duty, w^hich in the French capitulation ia reduced to 3 i>ei cent. 

^Accordin;; to Moslem lanjrua$;c a non-believer does not die and pass over unto the mercy of his 
CrNitor, but perishes; goes to eternal perdition. See the Hatt-Qamayonn of 1856, concerning "the 
etfitcing forever fW»m the administrative protocol of everv distinction of designation tending to make 
any class of the sul^ects of the Ottoman Empire inferior to another class on account of their religion, 
langnajE^f^^ or race." 

§ Article 72 of the French canitnlations of 1740 contains an identical provision. 

I; Article 41 of Frt^nch capitulations says: ''Suits excoitling 4,000 aspers shall be heard at my impe« 
rial divan, and not elsowlu're, 

^ Article Vi of the Fn^ich capitulation is almost a wprodnction of this article. 

** Article 6Jt, Fn'Tch capitulation : "And for their safety and convenience they may dress themselves 
■»<5Cording to the custom of the ci>untry, ic.^' 
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their goods, in Alexandria or elsewhere, if there should follow a change of the minis- 
ters of the custom-house, and the new ones should demand the same duties, with the 
excuse of not finding them registered in the books, nevertheless the Florentines shall 
not be constrained to pay a second time. Whereof we do ordain, &c. 
Art 22 «###*#» 

Art! 23.' »****•* * 

Art. 24. ****** ♦ 

Art. 25. That the accounts between a Florentine and a Moslem having been made 
and registered in writing, they shall be valid, and neither of the two parties can 
withdraw from the accounts made save by judicial means.* Whereof we do ordain 
the execution. 

Art. 26. That no one shall dare to commit the least insult to the Florentine ships 
that come to the ports and shores of our dominion, provided that they i^ay the port 
dues, and that they may leave and take provisions without let or hindrance, accord- 
ing to the usage and privilege of the Venetians. Whereof we do ordain the execution . 
Art. 27. That the Florentine consuls and merchants shall have a determinate site 
for their dwelling place in Alexandria, and special storehouses, as have the other 
European natious.t Whereof we do ordain, &c. 

Art. 28. That the Florentine merchant, after he shall have sold and bought mer- 
chandise in Alexandria or elsewhere and i)aid the established duties and charges, can 
return freely to his own country, or whithersoever he will, without being held to pay 
neither onefarthing more nor less. Whereof we do ordain the execution. 
Art. 29. # » ♦ # • » # 

Art. 30. That the Florentine merchants can quickly sell, upon the market of Alex- 
andria and in all our dominion, their goods without hindrance, provided they pay the 
established duties. Whereof we do ordain the execution. 

We ordain that all persons do revere this our illustrious commandment and punctu- 
ally execute the heads inserted therein, without any alteration or diminution. 

Given on the 6th day of the month of Moharram, in the year of the Hejira 894= De- 
cember 10, 1488: November, 1489. 

(Sign of the illustrious commandment.) 

Glory to God alone and to our sovereign. 



APPENDIX lY. 

Articles of treaties of other powers with Turkey that are like Article IV of the treaty of 1830 

hetwetn the United States and Turkey. 

TREATY BETWEEN TURKEY AND BELGIUM, OF AUGUST 3, 1838. 

Art. VIII. Belgians, honestly and peaceably engaged in their business or commerce, 
can never be arrested or molested by the local authorities; |but in case of crimes or mis- 
demeanors the affair shall be handed over to their minister, charg^ d'affaires, consul 
or vice-consul ; the accused shall be judged by him, and punished according to the 
practice established with regard to the h ranks. 

TREATY BEIWEEN TURKEY AND lORTUGAL, OF MARCH 20, 1843. 

Art. VIII. Portuguese, honestly and peaceably engaged in their commercial affairs, 
shall never be liable to be arrested or molested by tne local authorities; but in cases 
of a crime or misdemeanot the matter shall be brought before their charg^ d'affaires, 
consul, or vice-consul ; the accused shall be judged by them, and punished in accord- 
ance with the custom established relating to Franks. 

TREATY BETM BEN TURKEY AND THE UNITEI? STATES, OF MAY, 1830. 

Art. IV. If litigations and disputes shall arise between subjects of the Sublime Porte 
and citizens of the United States, the parties shall not be heard, nor shall judgment be 
pronounced, unless the American dragoman be present. Causes in which the sum may 
exceed 500 piastres shall be submitted to the Sublime Porte, to be decided according to 
the laws of equity and justice. Citizens of the United States of America, quietly pur- 
suing their commerce, and not being charged or convicted of any crime or offense, shall 

*Like article 71 of PreDch capitulation. 

t Hereby it wa« accorded to the Florentines to have a '* Funduk^* In Alexandria. (See the note to 
the word ''Funduk " in tbe translation of the Pisan capitulations, Appendix II.) 
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not be molested ; even when they may have committed some offense they shall not be 
arrested and put in prison by the local authorities, but they shall be tried by their 
minister or consul and punished according to their offense; following, in this respect| 
the usage observed towards other Franks. 

TREATY OF PEACE OF 1740 BETWEEN TURKEY AND THE TWO SICILIES. 

Art. 6. Les gouvemeurs et autres officiers de I'Erapire Ottoman ne pourront faire 
emprisonuer aucun de nos suiets, ni le molester on insulter sans raison ; et au cas que 
quelqu'uu de nos snjets vlnt a ^tre emprisonn^, il sera consign^ k nos ministres et con- 
suls, lorsqu'ils le requerant, pour ^tre ch^ti^ selon qu'il le merite. 

TREATY OF AMITY AND COMMERCE OF 1839 BETWEEN TURKEY AND THE HANSE CITIES. 

\ 

Art. 8. Les citoyens hans^atiques vaquant houndtemeut et paisiblement k leurs oc- 
cupations ou h leur commerce, ne pourront jamais 6tre arrdt<^s ni molest^s par les au- 
torit^s locales, mais en cas de crime ou de d61it, I'affaire sera remise k leur ministre, 
charg^ d'affaires, consul ou vice-consul, le plus voisin du lieu ou le d^lit a 6t6 com- 
mis, et les accuses seront jug6s et puiiis par lui, selon Pusage ^tabli k regard des 
Francs. 
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Extracts from sonie of the treaties hetween some of the pownn and Turkeif concerning the 
presence of dragomans in civil suits between foreigners and Ottoman subjects j and concern- 
ingy alsOf the status of dragom^ins an^ guards (janissaries or cavasses). 

FRENCH capitulations OF 1740. 

Art. 26. Si quelqu'un avait uu diff^rend avec un marchand Frangais et qu'ils se por- 
tassent chez le kMi, ce juge n'^coutera point leur proems si le drogman Fran^ais ne 
se trouve pr<^seut; et si cet interpr^te est occupy pour lors k quelqne affaire pressante, 
ondiff(6rera jusqu'^ ce qu'il vienne; mais aussi les Fran^ais s'empresseront de le repr6- 
senter, sans abuser du pr^texte de I'^bsence de leur drogman. Ets'il arrive quelque 
contestation eutre les Fran^ais, les ambassadeurs et les consuls en prendront connais- 
sance et en ddcideront selon leurs us et contnmes sans que personne puisse s'y opposer. 

ENGUSH capitulations OF 1675. 

Art. 15. That in all litigations occurring between the Eaglish, or subjects of Eng- 
land, and any other person, the judges shall not proceed to hear the cause without 
the presence of an inteqireter, or one of his deputies. 

Art. 24. That if an Englishman, or other subject of that nation, shall be involved 
in any lawsuit, or other affair connected with law, the judge shall not hear nor de- 
cide thereon until the ambassador, consul, or interpretor shall be present ; and all 
suits exceeding the value of 4,000 aspers shall be heard at the Sublime Porte, and no- 
where else. 

Art. 28. That the ambassadors and consuls shall and may take into their service 
any janizary or interpreter they please, without any other janizary or other of our 
slaves intruding themselves into their service against their will and consent. 

Art. 45. That the ambassadors of the King of England, residing at the Sublime 
Porte, being the representatives of His Majesty, and the interpreters the representa- 
tives of the ambassadors for such matters, therefore, as the latter shall translate or 
speak, or for whatever sealed letter or memorial they may convey to any place in the 
name of their ambassador, it being found that that which they have interpreted or 
translated is a true interpretation of the words and answers of the ambassadors or 
consul, they shall be always free from all imputation or fault of punishment ; and in 
case they shall commit any offense, our judges and governors shall not reprove, beat, 
or put any of the said interpreters in prison, without the knowledge of the ambassa- 
dor or consul. 

Art. 46. That in case any of the interpreters shall happen to die, if he be an English- 
man proceeding from England, all his effects shall be taken possession of by the am- 
bassador or consul ; but should he be a subject of our dominions, they shall be deliv- 
ered up to his next heir ; and having no heir, they shall be confiscated by our fiscal 
officers. 
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Art. 59. That the interpreters of the English ambassadors having always been free 
and exempt from all contributions and impositions whatever^ respect shall in future 
he paid to the articles of the capitulations stipulated in ancient times, without the 
fiscal officers intermeddling with the effects of any of the interpreters who may hap- 
pen to die ; which effects shall be distributed amongst his heirs. 

ALSO, ARTICLE 9 OF TREATY OF 1809 BETWEEN GREAT BRITAIN AND TURKEY. 

English ambassadors and consuls may supply themselves, according to custom, with 
such dragomans as they shall stand in need of; but, as it has already been mutually 
agreed upon, that the Sublime Porte shall not grant the **J?araf " of dragoman in 
favor of individuals who do not execute that duty in the place of their destination, it 
is settled, in conformity with this principle, that in future the " Barat'* shall not be 
granted to any person of the class of tradesmen or bankers, nor to any shopkeeper or 
manufacturer in the public markets, nor to one who is engaged in any matter of this 
description ; nor shall English consuls be named from among the subjects of the Sub- 
lime Porte. [Dragomans and cav asses are excused from military service in Turkey 
whilst attached to the British embassy or to Bntish consulates." See reports, British 
Consular Establishments, laid before Parliament, 1872, Part III. ] 

TREATY OF 1740 BETWEEN TURKEY AND THE TWO SICILIES. 

Art. 5. * * * Lea marchands et atitres de nos sujets ou ceux qui sont sous notre 
protection qui auront quelque proems ou dispute avec les marchands et sujets de la 
Porte Ottomane, soit pour vente, achat ou n^gociations de marchandises ou pour 
quelque autre raison, seront tenus d'avoir recours aux juges ; si aucuns de leurs ^og- 
mans ne se trouvent prdsents, les juges ne pourront recevoir les d^nonciations ui de- 
cider Taffaire ; et si les dettes ou cautionnemlents ne sont pas bien prouv6s legitimes 
par des obligations ou comptes authentiques, les d^biteurs ne seront point molest^s 
pour la pretention de ces dettes indues. * * * 

TREATY between BELGIUM AND TURKEY, OF 1838. 

Art. 8. Dans le cas de contestation ou de proems entre les sujets de la Sublime Porte 
et des sujets de Sa Majesty le Roi des Beiges, les parties ne seront entendues, ni la 
cause jug<5e qu'en presence du drogman de Belgique. 

treaty of amity and commerce between PORTUGAL AND TURKEY, OF 1843. 

Art. 8. Dans le cas de contestation ou de proems entre les sujets de la Sublime Porte 
et les sujets de Sa Majesty Trt^s-Fid^le, les parties ne seront pas entendues ui la cause 
jugee qu*en presence du drogman de Portugal. 



APPENDIX Yl. 

Reglemenl concerning foreign consulates in the Ottoman Empire, 

I have never been able to find anywhere in the official publications of the State 
Department within my reach an English translation of the Ottoman regulation of the 
9th of August, 1863, concerning foreign consulates in Turkey. This appendix consists 
of an English translation, made by me, of that regulation, and also of the circular let- 
ter from the Sublime Porte to the Valis (governors- general) of the provinces whicl|i 
"develops'' and comments upon the regulation. 

To go into the origin of the system by which foreign legations and consulates and 
even foreign residents in Turkey protected natives in their service would be beyond the 
limits of the report to which this appendix belongs. 

This subject is treated of in Baron de Testa's BecuHl des traites de la Porte ottomane^ 
&c., tome I, (France), pages 224 to 228 ; and the reader is also referred to D. Nicolaides' 
L4gislation ottomane^ part II, Constantinople, 1874, page 421, where he will find a memo- 
randnm addressed by the Sublime Porte in 1869 to the representatives of foreign powers 
relating to the capitulations. The memorandum was ably refuted by Baron J. de Testa 
in a "brochure " on the subject.t 

'^Hertslet.p. 29. 

f The memoraDdam of April, 1869, is fally exposed and refuted by B. Branswik in chapter 3. of part *?, 
of his Etxides pratiques, dtc. RS/ormes et eaptttUation Every consul will do well to read both ihe 
memorandum and the refutations of de Testa and Brunswik. 
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[Translation.] 

BKGLKMEXT BELATIVE TO FOKEIGN CONSULATES, PUBLISHED BY THE SUBLIME PORTE 

THE 9th OF AUGUST; 1863 (23 SAFAR 1280). 

Akt. 1. CoDsulates can employ tn^i^/^nes (native Ottoman) subjects as pnyiiegeaem- 
plc^ds np to the number hereinafter fixed; consulates-general or consulates at the 
chief places of a proTince, four dragomans, four yassakdjis; ^consnltbtes depending 
frAm (subordinate to) consulates-general, three dragomans and three yassakdjis. 

Vice-consulates or consular agencies, t'wo dragomans and two yassakdjis. In case 
the number fixed hereabove for the native employes of consulates should be insuffi- 
cient, the consulates will have to address themselves to their [diplomatic] representa- 
tives at Constantinople, who will apprise the Sublime Porte thereof and will come to 
an understanding with it. 

Art. 2. Consulates-general or consular agencies can keep beyond the number indi- 
cated in article 1, dragomans and yassakdjis, but it is well understood that the latter 
will be in nowise considered as privileged after the manner of the others mentioned 
in the said article. In case, however, of the understanding with the Sublime Porte, of 
which mention is made in the article 1, natives thus admitted over and above the fixed 
number of employes shall be privileged after the manner of the others. 

Art. 3. Every time that a consulateor vice-consulate shallhavetonamea native privi- 
leged dragoman it is bound to first make application to the representative of its gov- 
ernment at Constantinople to obtain through that channel a vizierial letter addressed 
to the government of the place and authorizing the same to recognize the person 
designated. The local authorities are henceforth forbidden to recognize any individual 
in this character without such letter.t 

Art. 4. Consulates-general must give notice, as is the practice at Constantinople, of 
the nomination of their yassakdjis, with their names, to the governor-general, who 
shall cause them to be registered, and shall recognize them, i. e., so many of them as 
shall be within the number fixed hereabove. Consulates, vice-consulateis, or consular 
agencies shall apply to their respective consulates-general, to which they are subordi- 
nate, to obtain through them from the Vali [governor- general] of the province a 
letter authorizing the recognition of their yassakdjis by the authorities of the place 
where they reside. 

Art. 5. Temporary prot6g6s shall enjoy the same rights as ordinary prot^g^s ; and 
in criminal prosecutions the same judiciary forms shall be employed toward the former 
as toward the latter, without the provincial authorities being able to deviate from the 
tutelary rules followed in the capital of the Empire, so that, in short, the former as 
well as the latter may, during the whole course of the suit brought against them, 
receive without restriction the assistance due them by the authority to which they 
are attached, IVautoriU dont ila relhentf] 

The protection of privileged employes of consulates is individual and attached to 
their functions. It will cease in case of death $ and of the cessation of these func- 
tions. This protection cannot be extended during their lifetime to their relatives and 
children, nor can it be transmitted to their heirs after their death. 

Privileged employes shall enjoy all the immunities that are accorded them by the 
capitulations, but their estates shall pay the land-tax and they cannot be exempt from 
military service or the tax for substitutes. || 

Still for five more years (to come) their service with consuls shall be counted to them 
as the accomplishment of their military service, and, in the future, all those who shall 
have been entered on the rolls of redif [reserves] and should be found in the service 
of consuls cannot in case of calling in of the reserves be taken away from them. 

Art. 6. No indighte [Ottoman subject] can be appointed vice-consul or consular 
agent of a foreign power. Should important commercial interests necessitate the 
maintaining of a consular agent at a place where it would be impossible to confide 
such a trust to a person other than a subject of the Sublime Porte, the interested 
power for this exceptional eventuality shall be allowed to come to an understanding on 
this point with the Sublime Porte through the medium of its representative at Con- 
stantinople. 

Still such an exception shall not be admitted but for cases of recognized urgency, 
recognized by the one side and by the other, for the time being only. As soon as the 
circumstances that shall have necessitated the exceptional appointment here spoken 
of shall have ceased to exist, provision shall be made for replacing the native agent 

^ ^ — ■■■■ ■»■ ■ ■-■■■ ■■! ■■■■ ■- ■■■».»...l.l ■■■- ,■■« 

*r^ — <^8a JaDiasary, see French capit. 1740, articles 45 and 50, and English capit of 1675, articles 45, 
'\ and English capit. of 1809, article 9, and Kussian capit. of 1783, articles 50, 51, and 54. 
aty between the Sublime Porte and Great Britain of 1809, article 9. 
Capitolatlons, articles 43, 65, 84 ; Russian Capitulations, articles 51, 74. 
tish Capitnlations of 1675, article 46. 
e French Capitulations of 1740, article 13, and Bnssian Capitnlations of 1783, articles 86, 



' . 



CAPITULATIONS OF THE OTTOMAN EMPIRE, 97 

thuB appointed. Farthermpre, it is understood th&t the native in qaestion shall not 
be able to invoke the protection of the power in whose service he shall have been 
after the moment when he is no longer in that service. 

Art. 7. No vice-consnl or consular agent shall be able to exercise his functions with- 
out obtaining a B&at from the Imperial Div4n through the superior foreign authori- 
ties, which B^rat shall serve him as hitherto as exequatur. 

Art. 8. No Ottoman subject can be withdrawn from Ottoman jurisdiction by the 
trust, employment, or service that he may hold from a foreign subject. Only the foreign 
interests that may be found confided to his hands shall enjoy foreign protection. 

In order to have those interests recognized by the local authorities, foreign subjects 
shall, if they form a partnership with an Ottoman subject, or if they intrust him 
with a specie^ affair, be obliged to execute an instrument in due form at the tribunal 
of commerce of the place, or if the service to be rendered is not susceptible of an in- 
strument before the tribunal of commerce, they shall notify the local authorities of 
the same in order to have it registered. 

Abt. 9. Beyond the foreign interests with which they may be intrusted in conformity 
with the foregoing provisions, Ottoman subjects shall not cease for a single instant to 
preserve their characters of Ottoman subjects and to be under Ottoman jarisdiction 
in their private affairs and in their persons. This clause is applicable to the partners 
and business agents of foreign subjects. 

Still, in so far as regards ecclesiastical missions and foreign monasteries, there shall 
be accorded to each of these establishments [the right or privilege] to have one attor- 
ney and one dragoman, who shall enjoy, on the same footing with the employes of 
consulates, the privileges of temporary protection.* 

Art. 10. Consuls, vice-consuls, and consular agents of foreign powers shall no longer 
exercise any protection over shops or shop-keepers, subjects of His Majesty the Sultan, 
under any pretext whatever, t 

Art. 11. It is well understood that the protection with which privileged employes 
are to be thus clothed is, as is said in the foregoing articles, quite personal, and attaches 
only to effective, actual service ; it shall not therefore be accorded in any case on an 
honorary footing, nor extended to persons who shall have ceased to be employes, 
neither to their relatives ; they ought, however, to be considered as shielded from all 
pursuit [prosecution] which may have its origin in the services which the consulate 
may have received from them.t The local authorities will see to it, in concert with 
the consuls, that the taxes due by this Qlass of prot^g^s upon their real property be 
regularly paid, in order that they may not be exposed at the expiration of their service 
to prosecutions for arrears due the treasury. 

As a matter of course prot^g^s are not to pay, whilst they enjoy protection, any but 
real estate tax or those burdens to which foreigners are subjected. Consequently they 
cannot be prosecuted after the cessation of protection for arrears of taxes to which they 
are not legally subject during the period in which they were enjoying protection.^ 

Art. 12. Native servants of consuls || belonging in nowise to the category of priv- 
ileged employ^ shall have no right to protection. Still, they shall not be proceeded 
against save under forms compatible with the regard due to the consul, and they can- 
not be arrested until after the latter has been notified in due'form and in full time. 

Additional article. H When the agent of a power, whatever his rank in the con- 
sular body, is officially and in a permanent manner recognized as in trusted with the 
interests of one or of several foreign powers in the same locality, the aggregate num- 
ber of his employes is not to exceed the maximum of the number allowed him by ar- 
ticle 1, account being taken of his position of consul-general, vice-consul, or consular 
agent of one single power. 

Still, whenever the necessity should anywhere arise for a greater number of employes 
of this category, this augmentation shall be the object of a special understanding be- 
tween the Sublime Porte and the representative of the power whose interests may call 
for such augmentation. 

The 20th December, 1865. (New style.) 

[Translation.] 
CIRCULAR TO GOVERNORS- GENERAL. 

(Legislation Ottomane, part lY (Droit International), p. 19.) 

I have formerly transmitted to you a copy of the rhglement, established by common 
agreement between the Sublime Porte and the representatives of the powers at Con- 

* Compare French Capitalations of 1740, articles 1, 32, 33, 35, 83. 

f See article 9 of treaty with Great Britain of 1809. 

: See British Capitulations of 1675. article 45. 

\ British Capitalations of 1675, article 59. 

H Compare article 47 of French Capitulations of 1740. 

II Compare the wording of this clause with the wording that is given of it in Legislation ottomanff 
volume 4 (part 4), page 19. 

S. Ex. 3 7 
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stantiDople, concerning foreign cossiilates in Turkey, That rkglement has for its object 
to determine, in a clear and precise way, the rights and prerogatives that foreign con- 
suls enjoy by virtue of the ancient treaties ; to do away with the difficulties and dis- 
iiussions that from time to time occur in this respect ; to preserve undisturbed the 
relations of friendship and good understanding, the maintenance of which is so desir- 
able between the local authorities and foreign consuls in the provinces, as well as the 
rights and prerogatives of the latter. Finally, as consuls in choosing their employ^ 
among Ottoman subjects can withdraw them from their natural jurisdiction, the object 
of that reglement is to put certain restrictions upon this head. Such are the important 
points of that reglement f a commentary and development of which you will find here- 
inafter. 

The first and second articles have only for their object to determine the number and 
official character of Ottoman subjects who shall be employed by consuls, and to point 
out, at the same time, certain exceptions which may be tolerated. The provisions of 
articles 3 and 4 will generalize those principles, the efficacy of which experience has 
well proved at Constantinople, in order to remove the difficulties that might arise in 
the exercise of acquired rights. 

The first paragraph of the fifth article relates to the assimilation of temporary pro- 
t€g6s to other prot^gds ; its object is to leave no more place for misunderstandings on 
this subject by fixing, for instance, in what way the former shall be prosecuted in case 
of crime or for other cause, and to subject the prosecutions and trials of temporary or 
non-temporary prot^gds, if they ever occur, to the rules that are applied in the capital. 

Furthermore and in conformity with that rule, no temporary prot^g^ shall be 
arrested or imprisoned without the information and previous assent of the consul in 
whose service he is engaged; no part of the instruction [trial] should be concealed 
from the consul, who on his part shall not refuse his assent, for ungrounded and un- 
acceptable motives, to the arrest and incarceration. 

On the other hand, the investigation, debates, hearing of witnesses who depose 
gainst or in favor of the culprit as well as the compilation of the Mazhata* is a succinct 
history of the case, the legal points in it and the judgment], shall- take place agreeably 
to ancient treaties in the presence of the consul or his delegate, and the tribunal shall 
listen with the greatest attention to the observations which are consistent with law, 
regulations, justice, and equity that the consul or his delegate shall present to it. 
In a word, you shall above all things follow equity and impartiality; this is one of 
your first duties iu such law-suits and trials. 

The second paragraph of the fifth article has for its object to make it known that 
the withdrawal of Ottoman subjects, who are under a foreign protection from their 
natural jurisdiction, is a condition purely temporary and exceptional; they cannot 
even be fully exempted from military service and other obligations of the same kind. 
However, the third paragraph of this same article gives to consuls certain facilities 
for the choice of the YassaMjis (cavasses) whom they shall employ in their service. 

The employes of consuls who enjoy temporary protection shall be treated in other 
matters just as other prot6g^s, but they cannot claim to be better treated ; thus they 
can neither free themselves from paying the land-tax on their real estate, nor escape 
from the special imposts to which foreigners are subjected in accordance with agree- 
ments come to between the Sublime Porte and the powers ; this is what the eleventh 
article explains in detail. But, abusing those rights, temporary protdg^s claimed to 
extend to certain members of their family, wife, children, or relatives, the privileges 
which they enjoyed, or to themselves enjoy those privileges as heretofore, when their 
functions had already ceased. This article has for its object to put an end to such 
abuses. The protection of Turkish subjects, prot^g^s, employed in consulates, ends 
with their service ; they shall of course be as well treated in every way as other native 
subjects ; they shall find every desirable protection and safeguard for their persons, 
family, and property. The Sublime Porte will not suffer them to be molested by any- 
body on account of their former condition of " prot^g^s." 

The sixth and seventh articles need no exnlanation. 

Articles 8 and 9 sanction two established principles, namely : The foreign protection 
of foreign interests when they are intrusted to an Ottoman subject ; the impossibility 
for an Ottoman subject to withdraw himself from his nationality when he is in the 
service of a foreign subject. 

The second paragraph of the eighth article establishes a wise rule, which is that of 
giving notice to the local authorities of the various contracts of partnership which 
may be executed between Ottoman and foreign subjects. It is very important to see 
that this rule is observed. The persons excepted from this rule are : An attorney and 
a dragoman, native subjects employed in the service of each foreign monastery. These 
two persons alone shall enjoy the privileges of the protection accorded to the employes 
'consulates. In some localities consuls claimed to have a right of protection over 
in Ottoman shop-keepers by founding their claim on a custom which had ended by 

*The Mazhata. 
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passing into practice. That is evidently illegal, and the tenth article was necessity to 
dissipate all donbts in this respect. 

The twelfth article, while laying down the priDciple that the privilege of protection 
cannot he extended to the native servants of consuls, recognizes, however, the neces- 
sity of acting in a becoming manner If the anthorities have to proceed against them» 
and this so long as they are living in the consular house and engaged in the service of 
a foreign agent. It is to the tact of the Valis and other governors in the provinces 
that the appreciation of the spirit of this provision is left for them to apply it con- 
formably with the high and benevolent views of the Sublime Porte. 

In brief, the making of this reglement has for its sole object to put an end to a crowd 
of abuses that had crept in along time ago, and to dispel every cause of difficulty with 
foreign agents. 

The foreign governments and their representatives at Constantinople have lent the 
Sublime Porte their concurrence^ and have afforded such facilities as have inspired it 
with lively and sincere satisfaction. Yon shall attend to 'the application of this rhg- 
lement in all its import, and if vou cannot come to an understanding with the consul 
of the place respecting the real meaning of such or such article, you shall immediately 
inform me in detail, that I may take the necessary steps to come to an understanding 
with the legation to which such consul belongs.* 



appe:n^dix VII. 

Translation of the circular note of the Sublime Porte to foreign legations concerning cus' 
tons immunities of ministers and consuls, January 12, 1853. — 2 Babi-ul-Akhir^ 1269. {See 
de Testa^s Hecudl des traites de la Pm-te otU/mane, tome I, pages 215 to 217, No, 2.) 

CIRCULAR NOTE. 

The Ottoman government, by reason of the special consideration that it has for the 
legations of the eleven governments, its friends and allies, devotes its constant atten- 
tion to secure to them the full and entire enjoyment of the privileges in force that are 
to be observed toward them, by which privileges both the ministers accredited to the 
Sublime Porte and the consuls residing in the provinces enjoy freedom from customs 
duties on articles intended for their own use that they bring from abroad, and it in 
no way hesitates to facilitate the importation thereof, and give, in this respect, proofs 
of its good intentions. Nevertheless, this matter not having been made subject to a 
specialregulation, and the greater number of custom-houses being administered under 
the system of farming,! those who have taken the contract for these revenues bring to 
the notice of the treasury the considerable loss arising from the introduction of articles 
free from duty, which exemption is at the expense of the Sublime Porte, and this more 
particularly because neither the quantities of these articles nor the amount of the du- 
ties that they would be subject to are accurately known. 

With the double aim of obviating these inconveniences and of causing to be faith- 
fully observed the prerogatives of ministers and foreign functionaries, it has been de- 
cided that the provisions hereinafter specified shall iu the future serve as a general and 
permanent regulation. 

1. In order to withdraw from the custom-house articlescome from abroad andintended 
for the personal use of the ministers of the friendly powers, there must be made out a list 
thereof that indicates the quantity and quality of the same, which list must bear the 
signature of the minister or chargd d'affaires himself, and shall be sent to the bureau of 
the secretary of the ministry of foreign affairs, who shall place thereon the decree of 
free passage and transmit the list to the custom-house administration ; and in order to 
avoid all delay, this list must be written in Turkish and signed ; if it is made out in a 
foreign language it shall be accompanied by a translation. 

2. The agents of the powers in the provinces shall also conform to this provision ; 
the lists that they shall present, bearing their signatures, shall be transmitted to the 
custom-house by the governor or by his substitute. 

3. Upon the presentation at the custom-house of these written lists, the quantity 
and quality of the goods therein indicated shall be registered in the custom-house book ; 
and for greater facility they shall be sent to the palaces of the chiefs of legation by 
the carriers of the custom-house and accompanied by one of the employes of that ad- 
ministration, who shall return therefrom after having accomplished the delivery. They 
shall be given the costs of carriage in a fixed sum. 

* See *' Legislation Ottomane," part 4, pages 19 to 23. 

t The revenues from custom s-duties, whioh were farmed out at the time this circular was sent, are 
now collected directly by the state itself. 
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4. Whereas some of the consuls of the friendly powers Id the proTioces do at the 
same time carry on commerce, and whereas the immunities in qnestion attach only to 
the official character wherewith they are clothed, they cannot withdraw, free of duty, 
any bat articles intended for their own use. Thns the consnls-general can only with- 
draw, during the space of one year, articles to the value of 25,000 piasters ; consuls, 
to that of 20,000 plasters ; and vice-consuls, to that of 15,000 piasters, and not to a 
higher value. 

This regulation being equally in keeping with the regard that the Sublime Porte is 
solicitous of testifying and with the dignity of the legations themselves of the friendly 
powers, we doubt not that your excellency, moved by your well-known sentiments of 
equity, will be pleased to take such steps as shall cause it to be generally observed, 
both here and in the provinces. 




APPEl!TDIX YIIT. 

Translation of the r^glement relative to the immunities and formalities of custom-house re- 
garding objects and effects arriving to the address of consuls-general^ consuls, and vicet-con- 
suls of foreign powers, July 15-27, 1869, and 15 Tammuz^ 1285.* (^^Legislation Otto- 
mane" part 3, p. 408.) 

BtGLEMENT. 

Article 1. Consuls-general, consuls, and vice-consuls not engaged in trade are 
exempted from all customs duties on articles or effects intended for their personal use. 
Their cases or packages shall not be opeiied or submitted to any search. 

Art. 2. Consuls-general, consuls, and vice-consuls engaged in trade are exempted 
from customs duties on articles or effects intended for their personal use up to the limit 
of an annual value of 25,000 piasters for consuls-general, 20,000 for consuls, and 10,000 
piasters for vice-consuls. 

Art. 3. All cases or packages containing articles or effects for the consuls-general, 
consuls, and vice-consuls, mentioned in the preceding articles, shall be disembarked 
direct or forwarded to the local custom-house. 

Art. 4. Consuls-general, consuls, and vice-consuls not engaged in trade will, in 
order to obtain exemption from duties, forward to the customs a declaration, accom- 
panied by a translation into Turkish, and bearing their signature and consular seal, 
indicating the number of packages, the marks and numbers, the nature, quality, and 
value of the articles or effects, as set forth in the accompanying form. 

Art 5. Consuls-general, consuls, and vice consuls engaged in trade will also forward 
to the customs a declaration similar to the one required by the preceding article. 
Their cases or packages will be opened and examined on the custom-house premises. 
The custom-house officers shall be directed to carry out these formalities with all due 
consideration. 

Whenever the sum fixed by article 2 shall have been exceeded, the consuls-general, 
onsuls, and vice-consuls engaged in trade shall not be entitled to withdraw their 
cases or packages until they shall have paid the established duties. It is understood 
that effects, furniture, and other articles imported on the first establishment of a con- 
sular officer are not comprised in the sums above mentioned. 

Art. 6. Consuls-general, consuls, and vice consuls engaged in trade shall be treated 
by the customs, in respect uf their merchandise and commercial effects, in the same 
manner as the merchants of the country they represent. * 

Art. 7. The cases or packages withdrawn from the custom-house when exempted 
from duty shall be accompanied to the residence of the person to whom they are con- 
signed by a custom-house overseer (or collector.) 

Art. 8. The oases or packages of consuls or vice-consuls resident in the interior shall 
be cleared from the custom-house of the port of arrival through the medium ot the 
agent on the spot of the country of the person to whom they are addressed. This 
agent shall supply, on behalf of such person, a provisional declaration similar to that 
prescribed by article 4. 

The formality of examining the articles, if it takes place, shall be observed at the 
custom-house of the port of arrival. The agent who, on the completion of the formali- 
ties shall clear the cases or packages, shall enter into an agreement to cause the cna- 

• See Capitalations, Netherlands. September, 1680, artiole 54, worded thus : "And on the clothes and 
eatables and drinkables of their arabasdadurs, conauls, drafEoroans, or their attendants, -vrhich they g^et 
brooffht to them with their money, uo duty ("feafz," "r</l," or "eactodie," money] shall be de 
"landed." • * * 



CAPITULATIONS OF THE OTTOMAN EMPIEE. 



101 



tom-honse to be provided, within a stated time, with the definitive declaration of the 
owner, stating that the cases or packages have actaally been received by him, and on 
its presentation he shall withdraw the provisional declaration previously given, as 
stated above. 

Art. 9. The exemption from cnstoms duties enjoyed under this declaration by con- 
suls-general, consuls, and vice-consuls not engaged in trade shall extend idso, in the 
case of each consulate-general, to two of the superior officers attached to it, and in 
the case of each consulate to one such officer, provided always that these officers belong 
to the category of functionaries who are appointed by royal decree, and who are abso- 
lutely prohibited from engaging in trade. 

The declaration to be forwarded to the custom-house, in conformity with the pro- 
visions of article 4, should in every case be signed by the consul-general or consul. 

Art. 10. The present regulation does not naturally apply to incloseures (plis) or pack- 
ets under official seal, which, from their nature, are absolutely exempted from all 
custom-house formalities. 

Constantinople, 15-27 Ju?y, 1869. 

FORM OF DECLARATION. 



The undersigned consul-general, consul, or vice-consul of • 



-, requests the director 



of the customs to be so good as to pass, free of duty, the articles enumerated below, 
wliich are for his personal use : 



Kumber of pack- 
ages. 



Marks and num- 
bers. 



Nature and quan- 
tity of the arti- 
cles. 



Value of the arti- 
cles. 



Observations. 



18—. 



(Signature) 



[ L. s.] 



* [Consular officers are also allowed a certain quantity of tobacco annually for their 
own use, free of duty. The amount varies at different ports. According to the reports 
(" British Consular Establishments'') laid before Parliament in 1872, part III, it appears 
that the quantity allowed at Monastir is 200 pounds; at Crete is 190 pounds; at 
Janina is 190 pounds =70 okes, including .38 pounds, or 14 okes, of cigars ; at Cyprus 
and Rhodes, 140 pounds =50 okes; at Smyrna and Aleppo, "a small quantity.''] 

Additional condition required hy an official communication, \^See " Moniieur du Commerce/* 
fo April 26. 1874, and also " LSgialation Ottomans," part 3,^). 410.] 

The ministry of foreign affairs has brought to the knowledge of the foreign missions 
the following measure : 

The Administration G4nirale of indirect contributions [customs duties] wishing to 
prevent certain irregularities that occur in the importation of articles intended for the 
personal use of foreign agents in Turkey, has just decided that henceforth these articles, 
in order that they may enjoy the exemption from customs duties that is secured there- 
for by the regulations in force, must bear the express designation of those for whom 
they are intended and that the bills of lading shall be made in their names. Articles 
or effects that shall be claimed by foreign agents as intended for their own use, but 
which shall be addressed to a third party, shall be considered as articles of commerce 
and shall consequently be subjected to the payment of customs duties. 



* See Hertslet, page 80. 
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APPEIirDIX IX. 

Proclamation of the President of the United States and text of law and protocol concerning 

right of foreigners to own real estate in Turkey, 

By the President of the United States of America. 

A PROCLAMATION. 

Whereas, pursuant to the second section of the act of Congress approved the 23d of 
March last, entitled " An act to authorize the President to accept for citizens of the 
United States the jurisdiction of certain tribunals in the Ottoman dominions and 
Egypt, established or to be established under the authority of the Sublime Porte and 
of the goyemment of Egypt/' the President is authorized, for the benefit of American 
citizens residing in the Turkish dominions, to accept the recent law of the Ottoman 
JPorte ceding the right of foreigners possessing immovable property in said dominions. 

And whereas, pursuant to the authority thus in me vested, I have authorized Oeorge 
H. Boker, accredited as minister resident of the United States to the Ottoman Porte, 
to sign, on behalf of this government, the protocol accepting the law aforesaid of the 
said Ottoman Porte, which protocol and law are, word for word, as follows : 

[Translation.] 

The United States of America and His Majesty the Saltan being desirous to establish 
by a special act the agreement entered upon between them regarding the admission of 
Ajnerican citizens to the right of holding real estate granted to foreigners by the law 
promulgated on the 7th of Sepher, 1284 (June 10, 1867), have authorized : 

The President of the United States of America, George H. Boker, minister resident 
of the United States of America near the Sublime Porte, and 

His Imperial Majesty the Saltan, His Excellency A. Aarifi Pasha, His Minister of 
foreign affairs, to sign the protocol which follows : 

PROTOCOL. 

* $ 1. The law granting foreigners the right of holding real estate does not interfere 
with the immunities specified by the treaties, and which will continue to protect the 
person and the movable property of foreigners who may become owners of real estate. 

$ 2. As the exercise of this right of possessing real property may induce foreigners 
to establish themselves in larger numbers in the Ottoman Empire, the Imperial Gov- 
ernment thinks it proper to anticipate and to prevent the difficulties to which the ap- 
plication of this law may give rise in certain localities. Such is the object of the ar- 
rangements which follow. 

$ 3. The domicile of any person residing upon the Ottoman soil being inviolable, and 
as no one can enter it without the consent of the owner, except by virtue of orders 
emanating from competent authority, and with the assistance of the magistrate or 
functionary invested with the necessary powers, the residence of foreigners is invio- 
lable on the same principle, in conformity with the treaties, and the agents of the pub- 
lic force cannot enter it without the assistance of the consul or of the delegate of the 
consul of the power on which the foreigner depends. 

By residence we understand the house of inhabitation and its dependencies : that 
is to say, the out-houses, courts, gardens, and neighboring inclosures, to the exclusion 
of all other parts of the property. 

$ 4. In the localities distant by less than nine hours' journey from the consular resi- 
dence, the agents of the public force cannot enter the residence of a foreigner withoat 
the assistance of a consul, as was before said. 

$ 5. On his part the consul is bound to give his immediate assistance to the local 
authority, so as not to let six hours elapse between the moment which he may be in- 
JEormed and the moment of his departure, or the departure of his delegate, so that the 
action of the authorities may never be suspended more than twenty- &ur hours. 

* The § (param^pbs) are nambered bo aa to facilitate comparison and reference while examinins the 
-»«~»-i^r of M. Bourr6e, the French ambassador. 
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$ 6. In the localities distant by nine honrs or more than nine honrs of travel from 
the residence of the consular agent, the agents of the public force may, on the request 
of the local aathority, and with the assistance of three members of the council of the el- 
ders of the commune (^). enter into the residence of a foreigner, without being assisted 
by the consular agent, but only in case of urgency, and for the search and the proof 
of the crime of murder, of attempt at murder, of incendiarism, of armed robbery either 
with infraction or by night in an inhabited house, of armed rebellion, and of the fab- 
rication of counterfeit money ; and this entry may be made whether the crime was 
committed by a foreigner or by an Ottoman subject, and whether it took place in the 
residence of a foreigner or not in his residence, or in any other place. 

$ 7. These regulations are not applicable but to the parts of the real estate which 
constitute the residence, as it has been heretofore defined. 

Beyond the residence, the action of the police shall be exercised freely and without 
reserve ; but in case a person charged with crime or offense should be arrested, and 
the accused shall be a foreigner, the immunities attached to his person shall be ob- 
served in respect to him. 

$ 8. The functionary or the officer charged with the accomplishment of a domiciliary 
visit, in the exceptional circumstances determined before, and the members of the 
council of elders who shall assist him will be obliged to make out a prods verhal of 
the domiciliary visit, and to communicate it immediately to the superior authority 
under whose jurisdiction they are,.aud the latter shall transmit it to the nearest con- 
sular agent without delay. 

$ 9. A special legislation will be promulgated by the Sublime Porte, to determine 
the mode of action of the local police in the several cases provided heretofore. 

$ 10. In localities more distant than nine hours' travel from the residence of the con- 
sular agent, in which the law of the judicial organization of the Velayet * may be in 
force, foreigners shall be tried without the assistance of the consular delegate by the 
oouncil of elders fulfilling the function of justices of the peace, and by the tribunal of 
the * canton, as well for actions not exceeding one thousand piastres as for offenses 
entailing a fine of five hundred piastres only at the maximum. 

$ 11* Foreigners shall have, in any case, the right of appeal to the tribunal of the 
arrondissement against the judgments issued as above stated, and the appeal shall be 
followed and judged with the assistance of the consul, in conformity with the treaties. 

$ 12. The appeal shall always suspend the execution of a sentence. 

$ 13. In all cases the forcible execution of the judgments, issued on the conditions 
determined heretofore, shall not take place without the co-operation of the consul or 
of his delegate. 

$ 14. The Imperial Grovernment will enact a law which shall determine the rales of 
procedure to be observed by the parties in the application of the preceding regula- 
tions. 

$ 15. Foreigners, in whatever locality they may be, may freely submit themselves to 
the jurisdiction of the council of elders or of the tribunal of the canton, without the 
assistance of the consul, in cases which do not exceed the competency of these coun- 
cils or tribunals, reserving always the right of appeal before the tribunal of the arron- 
dissement, where the case may be brought and tried with the assistance of the consul 
or his delegate. 

$ 16. The consent of a foreigner to be tried as above stated, without the assistance 
of his consul, shall always be given in writing, and in advance of all procedure. 

$ 17. It is well understood that all these restrictions do not f'OQcern cases which 
have for their object questions of real estate, which shall be tried and determined 
under the conditions established by the law. 

$ 18. The right of defense and the publicity of the hearings shall be assured in all 
cases to foreigners who may appear before the Ottoman tribunals, as well as to Otto- 
man subjects. \ 

$ 19. The preceding dispositions shall remain in force until the revision of the an- 
cient treaties, a revision which the Sublime Porte reserves lo itself the right to bring 
about hereafter by an understanding between it and the friendly powers. 

In witness whereof the respective plenipotentiaries have signed the protocol, and 
have affixed thereto their seals. 

Done at Constantinople the eleventh of August, one thousand eight hundred and 
seventy- four. 

GEO. H. BOKER. [l. s.] 
A. AARIFI. [L. 8.] 

*OouncU of Eldert of Commune or Nahiah or Mudiriah; see the laws of the Vilayets of 1867, title 
rv, article 58, on page 283 of part 2 of "Legislation Ottomane. " — Tribunal of Canton or Caza or 
Kaimmakamlik ; see same law, title III, chapter 2, article 51. — Tribunal of Arrondissement or Liva^ or 
Sandjak or Muiassarriflik ; see same law, title 2, chapter 2, article 38.— Regarding the organization of 
tbe Yilayets Livas Oazas, etc., in general, see also the law of the genera administration of Vilayets, 
of January 21, 1871, at the commencement of the 3d part of *' Legislation ottomane.'' 
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[TranalatioD.] 
Law conceding to foreigners the nght of holding real estat-e in the Ottoman Empire. 

Imperial rescript . — Let it be done in conformity with the contents. 7 Sepher, 1284 
(Jane 10, 18d7). 

With the object of developing the prosperity of the country, to pnt an end to the 
difficulties, to the abuses, and to the uncertainties which have arisen oh the subject of 
the rieht of foreigners to hold property in the Ottoman Empire, and to complete, in 
accordance with a precise regulation, the safeguards which are due to financial inter- 
ests and to administrative action, the following legislative enactments have been pro- 
mulgated by the order of His Imperial Majesty the Saltan. 

Art. I. Foreigners are admitted, by the same privilege as Ottoman subjects, and 
without any other restriction, to enjoy the right of holding real estate, whether in the 
city or the country, throughout the empire, with the exception of the province of the 
H^djaz, by submitting themselves to the laws and the regulations which govern Otto- 
man subjects, as is hereafter stated. 

This arrangement does not concern subjects of Ottoman birth who have changed 
their nationality, who shall be governed in this matter by a special law. 

Art. II. Foreigners, proprietors of real estate, in town or in country, are in conse- 
quence placed upon terms of equality with Ottoman subjects in all things that con- 
cern their landea property. 

The legal effect of this equality is — 

1st. To oblige them to conform to all the laws and regulations of the police or of the 
municipality which govern at present or may govern hereafter the enjoyment, the 
transmission, the alienation, and the hypothecation of landed property. 

2d. To pay all charges and taxes, under whatever form or denomination they may be, 
that are levied, or may be levied hereafter, upon city or country property. 

3d. To render them directly amenable to the Ottoman civil tribunals in all questions 
relating to landed property, and in all real actions, whether as plaintifGs or as defend- 
ants, even when either party is a foreigner. In short, they are in all things to hold 
real estate by the same title, on the same condition, and under the same forms as Otto- 
man owners, and without being able to avail themselves of their personal nationality, 
except under the reserve of the immunities attached to their persons and their mova- 
ble goods, according to the treaties. 

Art. III. In case of the bankruptcy of a foreigner possessing real estate, the assignees 
of the bankrupt may apply to the authorities and to the Ottoman civil tribunals re- 
quiring the sale of the real estate possessed by the bankrupt and which by its nature 
and according to law is responsible for the debts of the owner. 

The same coarse shall be followed when a foreigner shall have obtained against 
another foreigner owning real estate a judgment of condemnation before a foreign 
tribunal. 

For the execution of this judgment against the real estate of his debtor, he shall 
apply to the competent Ottoman authorities, in order to obtain the sale of that real 
estate, which is responsible for the debts of the owner ; and this judgment shall be 
executed by the Ottoman authorities and tribunals only after they have decided that 
the real estate of which the sale is required really belongs to the category of that 
property which may be sold for the payment of debt. 

Art. IV. Foreigners have the privilege to dispose, by donation or by testament, of 
that real estate of which such disposition is permitted by law. 

As to that real estate of which they may not have disposed, or of which the law does 
not permit them to dispose by gift of testament, its succession shall be governed in 
accordance with Ottoman law. 

Art. v. All foreigners shall enjoy the privileges of the present law as soon as the 
powers on which they depend shall agree to the arrangements proposed by the Sublime 
Porte for the exercise of the right to hold real estate. 

Now, therefore, be it known that I, Ulysses 8. Grant, President of the United States 
of America, have caused the said protocol and law to be made public for the informa- 
tion and guidance of citizens of the United States. 

In witness whereof I have hereunto set my hand, and caused the seal of the United 
States to be affixed. 

Done at the city of Washington this twenty-ninth day of October, in the year of 
our Lord one thousand eight hnndr-ed and seventy-four, and of the Independence of 
the United States of America the ninety-ninth. 

[SEAL.] U. S. GRANT. 

By the President : 

Hamilton Fish, 

Secretary of State. 



A 
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APPENDIX X. 

Translation of the circular of the Sublime Porte^ dated June 29, 1870, to tlie chiefs of lega^ 
tion of those powers who had adhered to the protocol (in virtue of which foreigners can be 
admitted to the enjoyment of the right of holding real property) concerning the exchange of 
old title-deeds for new ones indicating the true nationality of the holders of the same. 

Junk 29, 1870. 

Sir : It has come to the knowledge of the Snblime Porte that, prior to the promnl- 
gation of the law which confers upon foreigners the rieht of holding real property, 
the desire to personally possess real estate in Turkey had led a certain number of for- 
eign subjects to pass themselves off as Ottoman subjects in order to obtain title-deeds 
in their own names. 

The law of 7 Safar, 1284 (June 10, 1867), having caused the ancient restrictions in 
the matter of real estate, to disappear for the subjects of those powers who have 
adhered to the protocol annexed to that law, the Sublime Porte, with a view of tes- 
tifying to those powers its desire to facilitate the application of the law and do away 
with the difficulties that would arise in real estate transactions out of title-deeds ob- 
tained under the conditions that have been set forth above, has just authorized the 
minister of Aflkd>f [minister of real properties set apart for the endowment of relig- 
ious institutions, such as mosques, <&c.] to exchange, whenever the case may arise, the 
title-deeds of this character, after verification, for new title-deeds indicating the true 
nationality of their holders. 

Begging you to be pleased to bring this decision to the knowledge of your fellow- 
countrymen, I seize this occasion, Mr. Minister, to reiterate to yon the assurance of 
my perfect consideration. 

(Signed) AALI. 



APPENDIX XI. 

Ti'anslation of a title-deed of Wakf i, e., dedicated real property in Syria, 
Seal of the judge [Sayyid Omar Bihjat] of Beidit court of law. 

Praise be to the High God ! 

In the court of noble law, in the well-preserved city of Beirftf, before the president 
of said court, our lord, the legal judge of the Hanafite school, who has hereabove set 
his noble name in his handwriting and his seal, may his favor continue and his dignity 
increase, did appear Mr. Michael, son of Jonas Garzouzi, and he set apart and stopped 
(he being in a condition to be considered legal) what is his, and actually in his posses- 
sion and at his disposal, and whereof he is seized by legal purchase in accordance with 
two legal title-deeds that are in his hand of a previous date, both which title-deeds 
are under the signature and seal of the legal judge aforesaid, one written upon the 
third day of Muharram, the sacred, the opening month of the year five and eighty 
[i. e., 1285], and the other written on the completing day [i. e., the last day] of the 
honored Shaww^l, in the year six and eighty [i. e., 1286]. Aud that which is set apart 
is the whole of the three parcels of bare land adjoining each other, and situated in 
the quarter of Tantas in the plantation of the Beiriit Point, which are bounded on the 
south by the Wakf [dedicated property] of the Greek church and by the property of 
[here follow all the boundary details], and all that large parcel of land, with what it 
contains and includes, and which is known as the ^' Tantas," situated in the plantation 
of Beirflt Point aforesaid, and containing rocks and two caves aud rooted trees of haw- 
thorn and rooted trees of the carriib-tree and two excavations for limekilns, and a 
ruined cistern for holding rain-water, known as the " well of birds," the said parcel 
And its contents being bounded on the south by the public highway laid out according 
to [government] regulation [here follow the details of the boundaries]; and all that 
SQiari parcel of bare land and its contents, situated in the plantation aforesaid and 
separated from the parcel whose boundaries are given above by the public regulation 
highway aforesaid, and which said parcel is bounded on the south by [here follow the 
boundaries] ; and of the boundaries [he stopped and set apart the aforesaid parcels], 
a valid and legal setting apart and an everlasting and binding stopping in order that 
there be built therein a universal school for the teaching of the various arts and sciences 
for every one of all sects who shall desire to learn ; and that the remainder of the 



^ 
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ground y after the ereetion of the building, be set apart for the affaire of the school and 
for what it may require ; and he set the condition that the overaight of the said prop- 
erty BO set apart shonld appertain unto Mr. Daniel, son of Loomis Bliss, the American, 
the president of the Uniyersal School in Beir<it, who shall be the president over the 
school that shall be bnilt on the aforesaid property set apart, and unto whosoever 
shall after him be president over the school ; and he delivered unto him the aforede- 
scribed property set apart by a legal and full delivery, and he [the president] received 
it of him. Then the aforesaid setter apart thought to take back again that which he 
had set apart by pretending the non-validity and non-bindingness of his act ; but the 
aforesaid overseer opposed him by [pleading] the validity and bindingness thereof 
upon the simple declaration he had made, to wit : '* / have %et aparV^ And after legal 
litigation between them in the premises, our lord, the legal judge aforesaid, gave Judg- 
ment in the validity of the said setting apart and its bindingness, having knowledge 
of the contestation ; and he debarred the said setter* apart from his claim of taking 
back by a legal and valid judgment and ruling out. And request being made, that 
which took place was recorded on the twentieth day of the month of Dhil-Hija, the 
sacred, the last .month of the year six and eighty and two hundred and one thousand. 
[Follow the names of eight witnesses.] 



APPENDIX XII. 

BattUSheriff of Giilhani. 

Hatti-Sheriff by the Sultan of Turkey, relative to the adminstration of the Ottoman 
Empire. 

♦ GuLHAN^, November 3, 1839. 

Granted in the firet year of the reign of the Sultan 'Abd-ul Medjld. 

[Translation.] 

All the world knows that in the firet days of the Ottoman monarchy, the glorious 
precepts of the Koran and the laws of the empire were always honored. 

The empire in consequence increased in strength and greatness, and all its subjects, 
without exception, had risen in the highest degree to ease and prosperity. In the last 
one hundred and fifty yeare a succession of accidents and divera causes have arisen 
which have brought about a disregard for the sacred code of laws and the regulations 
flowing therefrom, and the former strength and prosperity have changed into weak- 
ness and poverty ; an empire in fact loses all its stability so soon as it ceases to observe 
its laws. 

These considerations are ever present to our mind, and ever since the day of our 
advent to the throne the thought of the public weal, of the improvement of the state 
of the provinces, and of relief to the [subject] peoples, has not ceased to engage it. 
If, therefore, the geographical position of the Ottoman provinces, the fertility of the 
soil, the aptitude and intelligence of the inhabitants, are considered, the conviction 
will remain that by striving to find efficacious means, the result, which by the help 
of God we hope to attain, can be obtained within a few yeare. Full of confidence, 
therefore, in the help of the Most High, and certain of the support of our Prophet, 
we deem it right to seek by new institutions to give to the provinces composing the 
Ottoman Empire the benefit of a good administration. 

These institutions must be principally carried out under three heads, which are : 

1. The guarantees insuring to our subjects perfect security for life, honor, and fortune. 

2. A regular system of assessing and levying taxes. 

3. An equally regular system for the levying of troops and the duration of their 
service. 

And, in fact, are not life and honor the most precious gifts to mankind f What man' 
however much his character may be against violence, can prevent himself from having 
recourae to it, and thereby injure the government and the country, if his life and honor 
are endangered? If, on the contrary, he enjoys in that respect perfect security, he 
will not depart from the ways of loyalty, and all his actions will contribute to the 
good of the government and of his bro there. 

If there is an absence of security as to one's fortune, everyone remains insensible to 
the voice of the Prince and the country ; no one interests himself in the progress of 
public good, absorbed as he is in his own troubles. If, on the contrary, the citizen 
keeps possession in all confidence of all his goods, then, full of ardor in his affairs, 
which he seeks to enlarge in order to increase his comforts, he feels daily growing and 
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doubling in his heart not only his love for the Prince and country, but also his devo- 
tion to his native land. 

These feelings become in him the source of the most praiseworthy actions. 

As to the regular and fixed assessment of the taxes, it is very important that it be 
regulated; for the state which is forced to incur many expenses for the defense of its 
territory cannot obtain the money necessary for its armies and other services except 
by means of contributions levied on its subjects. Althoughi thanks be to God, our 
empire has for some time past been delivered from the scourge of monopolies, falsely 
-considered in times of war as a source of revenue, a fatal custom still exists, although 
it can only have disastrous consequences ; it is that of venal concessions, known under 
the name of '^ Iltizam." 

Under that name the civil and financial administration of a locality is delivered 
over to the passions of a single man ; that is to say, sometimes to the iron grasp of the 
most violent and avaricious passions, for if that contractor is not a good man, he will 
only look to his own advantage. 

It is therefore necessary that henceforth each member of Ottoman society should 
be taxed for a quota of a fixed tax according to his fortune and means, and that it 
should be impossible that anything more could be exacted from him. It is also neces- 
sary that special laws should fix and limit the expenses of our land and sea forces. 

Although, as we have said, the defense of the country is an important matter, and 
that it is the duty of all the inhabitants to furnish soldiers for that object, it has be- 
come necessary to establish laws to regulate the contingent to be f uitnished by each 
locality according to the necessity of the time, and to reduce the term of military serv- 
ice to four or five years. For it is at the same time doing an injustice and giving a 
mortal blow to agriculture and to industry to take, without consideration to the re- 
spective popnlation of the localities, in the one more, in the other less, men than they 
can farnish; it is also reducing the solders to despair and contributing to the depop- 
ulation of the country by keeping them all their lives in the service. 

In short, without the several &ws, the necessity for which has just been described, 
there can be neither strength, nor riches, nor happiness, nor tranquility for the empire ; 
it must, on the contrary, look for them in the existence of these new laws. 

From henceforth, therefore, the cause of every accused person shall be publicly 
jadged, as the divine law requires, after inquiry and examination, and so long as a 
regular judgment shall not have been pi^onounced, no one can secretly or publicly put 
another to death by poison or in any other manner. 

No one shall be allowed to attack the honor of any other person whatever. 

Each one shall possess his property of every kind, and shall dispose of it in all free- 
dom, without let or hinderance from any person whatever; thus, for example, the 
innocent heirs of a criminal shall not be deprived of their legal rights, and the prop- 
erty of the criminal shall not be confiscated. These imperial concessions shall extend 
to all our subjects, of whatever religion or sect they may be ; they shall enjoy them 
"without exception. We therefore grant perfect security to the inhabitants of our 
empire in their lives, their honor, and their fortunes, as they are secured to them by 
the sacred text of the law. 

As for the other points, as they must be settled with the assistance of enlightened 
opinions, our council of justice (increased by new members as shall be found neces- 
sary), to whom shall be joined, on certain days which we shall determine, our min- 
isters and the notabilities of the empire, shall assemble in order to frauje laws regulat- 
ing the security of life and fortune and the assessment of the taxes. Each one in those 
assemblies shall freely express his ideas and give his advice. 

The laws regulating the military service shall be discussed by a military council 
holding its sittings at the palace of Seraskia. As soon as a law shall be passed, in 
order to be forever valid, it shall be presented to us ; we shall give it our approval, 
which we will write with our imperial sign-manual. 

As the object of these institutions is solely to revivify religion, government, the 
nation, and the empire, we engage not to do anything which is contrary thereto. 

In testimony of our promise we will, after having deposited these presents in the 
ball containing the glorious mantle of the prophet, in the presence of all the ulemas 
and the grandees of the empire, make oath thereto in the name of God, and shall 
afterwards cause the oath to be taken by the ulemas and the grandees of the empire. 

After that, those from among the ulemas or the grandees of the empire, or any 
other persons whatsoever who shall infringe' these institutions, shall undergo, without 
respect of rank, position, and influence, the punishment corresponding to his crime, 
after having been well authenticated. 

A penal code shall be compiled to that effect. As all the public servants of the em- 
pire receive a suitable salary, and as the salaries of those whose duties have not up 
to the present time been sufficiently remunerated are to be fixed, a rigorous law shall be 
passed against the traffic of favoritism and bribery (richvet), which the Divine law 
.reprobates, and which is one of the principal causes of the decay of the empire. 

The above dispositions being a thorough alteration and renewal of ancient customs 



/ . 



108 CAPITULATIONS OF THE OTTOMAN EMPIRE. 

this imperial rescript shall be published at Constantinople and in all places of onr 
empire, and shall be officially commnnicated to all the ambassadors of the friendly 
powers resident at Constantinople, that they may be witnesses to the granting of these 
institntions, which, should it please God, shM last forever. Wherein may tiie Most 
High have us in His holy keeping. May those who shall commit an act contrary to 
the present regulations be the object of Divine malediction, and be deprived forever 
of every kind of [protection] happiness. 
Rea^ at Qulban^ November 3, 1839. 

[Note. — The foregoing constitution was sent to all the pachas with a firman ad- 
dressed to them by tne Saltan. For a full French translation of this firman, an inter- 
esting document, see Gattesohi's Manuals di Diritto Pnbblico e Private Octoniane, pp. 
255 to 258.] 

[Hatti-Hnmayonn, Christtan Privileges, &o.] 

Firman and Hatti-sheriff of the Sulian^ relative to privileges and reforms in Turkey, Febru- 
ary 18, 1856. 

This is the firman referred to in the treaty of peace signed at Paris, March 30, 
1856. 

Articlb IX. 

[Translation.] 

Let it be done as herein set forth.* 

To you, my Grand Vizier Mehemed Emin Aali Pasha, decorated with my imperial 
order of the medjidiye of the first class, and with the order of personal merit ; may 
God grant to you greatness and inoiease your power. 

It has always been my most earnest desire 1k) insure the happiness of all classes of 
the subjects whom Divine Providence has placed under my imperial sceptre, and 
since my accession to the throne I have not ceased to direct all my e£forts to the at- 
tainment of that end. 

Thanks to the Almighty, these unceasing efforts have already been productive of 
numerous useful results. From day to day the happincBS of the nation and the wealth 
of my dominions go on augmenting. 

It bein^ now my desire to renew and enlarge still more the new institutions or- 
dained with a view of establishing a state of things conformable with the dignity of 
my empire and the position which it occupies among civilized nations, and the rights 
of my empire having, by the fidelity and praiseworthy efforts of all my subjects, and 
by the kind and friendly assistance of the great powers, my noble allies, received 
from abroad a confirmation which will be the commencement of a new era, it is my 
desire to augment its well being and prosperity, to effect the happiness of all my sub- 
jects, who in my sight are all equal, and equally dear to me, and who are united to 
each other by the cordial ties of patriotism, and to insure the means of daily increas- 
ing the prosperity of my empire. 

I have therefore resolved upon, and I order the execution of the following meas- 
ures: 

The guarantees promised on our part by the Hatti-Hamayoun of Gulhan€ (No. 188), 
and in conformity with the Tanzimat, to all the subjects of my empire, without dis- 
tinction of classes or of religion, for the security of their persons and property, and 
the preservation of their honor, are to-day confirmed and consolidated, and effioacioaa 
measures shall be taken in order that they may have their full entire effect. 

All the privileges and spiritual immunities granted by my ancestors ab antiquOf and 
at subsequent dates, to all Christian communities or other non-Mussulman persuasions 
established in my empire, under my protection, shall be confirmed and maintained. 

Every Christian or other non-Mussulman community shall be bound within a fixed 
period, and with the concurrence of a commission composed ad hoc of members of its 
own body, to proceed, with my high approbation and under the inspection of my Sub- 
lime Porte, to examine into its actual immunities and privileges, and to discuss and 
submit to my Sublime Porte the reforms required by the progress of civilization and 
of the age. The powers conceded to the Christian patriarchs and bishops by the Sul- 
tan Mahomet II and to his successors shall be made to harmonize with the new posi- 
tion which my generous and beneficent intentions insure to these communities. 

The principle of nominating the patriarchs for life, after the revision of the rule of 
election now in force, shall be exactly carried out, conformably to the tenor of their 
firmans of investiture. 

The patriarchs, metropolitans, archbishops, bishops, and rabbins shall take an oath, 
on their entrance into office, according to a form agreed upon in common by my Sub- 
lime Porte and the spiritual heads of the different religious communities. The eccle- 
siastical dues? of whatever sort or nature they be, shaU be abolished and replaced by 

^These words, written by tbe Saltan's own hand, constitate the Hatti-sheriff or Hamayonn ; that is, the 
''iRust handwriting, sciL of the sovereign. 
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fixed revenues of the patriarchs and heads of communities, and by the allocations of 
allowances and salaries equitably proportioned to the importance, the rank, and the 
dignity of the different members of the clergy. 

The property, real or personal, of the different Christian ecclesiastics shall remain 
intact ; the temporal administration of 1 he Christian or other non-Mussnlman oomma- 
nities shall, however , be placed under the safeguard of an assembly to be chosen from 
among the members, both ecclesi astics and laymen, of the said communities. 

In the towns, small boroui^hs, and villages where the whole population is of the 
same reliigion, no obstacle shall be offered to the repair, according to their original 
plan, of 'buildings set apart for religions worship, for schools, for hospitals, and for 
cemeteries. 

The plans of these different buildings, in ease of their new erection, must, after 
having been approved by the patriarchs or heads of communities, be submitted to my 
Sublime Porte, which will approve of them by my imperial order, or make known i^ 
observations upon them within a certain time. Each sect, in localities where there 
are no other religious denominations, shall be free from every species of restraint as 
regards the public exercise of its religion. 

In the towns, small boroughs, and villages where different sects are mingled to- 
gether, each community inhabiting a distinct quarter shall, by conforming to the above- 
mentioned ordinances, have equal power to repair and improve its churches, its hos- 
pitals, its schools, and its cemeteries. When there is question of their erection of new 
buildings, the necessary authority must be asked for, through the medium of the patri- 
archs and heads of communities, from my Sublime Porte, which will pronounce a 
sovereign decision according that authority, except in the case of adminstrative 
obstacles. 

The intervention of the administrative authority in all measures of this nature will 
be entirely gratuitous. My Sublime Porte will take energetic measures to insure to 
each sect, whatever be the number of its adherents, entire freedom in the exercise of 
its religion. Every distinction or designation x>ending to make any class whatever of 
the subjects of my empire inferior to another class, on account of their religion, lan- 
guage, or race, shall be forever effaced from administrative proctocol. The laws shall 
be put in force against the use of any injurious or offensive term, either among private 
individuals or on the part of the authorities. 

As all forms of religion are and shall be freely professed in my dominions, no sub- 
ject of my empire shall be hindered in the exercise of the religion that he professes, 
nor shall he be in any way annoyed on this account. No one shall be compelled to 
change their religion. 

The nomination and choice of all functionaries and other employes of my empire be- 
ing wholly dependent upon my sovereign will, all the subjects of my empire, withoutdis- 
tiuctlon of nationality, shall be admibsible to public employments, and qualified to fill 
them according to their capacity and merit, and ccnformably with rules to be gener- 
aUy applied. 

All the subjects of my empire, without distinction, shall be received into the civil 
and military schools of the government, if they otherwise satisfy the conditions as 
to age and examination which are specified in the organic regulations of the said 
schools. Moreover, every community is authorized to establish public schools of sci- 
ence, art, and industry. Only the method of instructions and the choice of professors 
in schools of this class shall be under the control of a mixed council of public instruc- 
tion, the members of which shall be named by my sovereign command. 

All commercial, correctional, and criminal suits between Mussulmans and Christians, 
or other non-Mussulman subjects, or between Christian or other non-Mussulmans of 
different sects, shall be referred to mixed tribunals. 

The proceedings of these tribunals shall be public ; the parties shall be confronted 
and shall produce their witnesses, whose testimony shall be received without distinc- 
tion, upon an oath taken according to the religious law of each sect. 

Suits relating to civil affairs shall continue to be publicly tried, according to the 
laws and regulations, before the mixed provincial councils, in the presence of the gov- 
ernor and judge of the place. 

Special civil proceedings, such aa those relating to successions or others of that 
kind, between subjects of the same Christian or other non-Mussulman faith, may, at 
the request of the parties, be sent before the councils of the patriarchs or of the com- 
munities. 

Penal, correctional, and commercial laws, and rules of procedure for the mixed tri- 
bunals, shall be drawn up as soon as possible and formed into a code. Translations of 
them shall be published in all the languages current in the empire. 

Proceedings shall be taken, with as little delay as possible, for the reform of the 
penitentiary system as applied to houses of detention, punishment, or correction, and 
other establishments of like nature, so as to reconcile the rights of humanity with those 
of justice. Corporal punishment shall not be administered, even in the prisons, except 
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incoofonsity with the disci plioary reKnlatioDH established by m; Sablime Porte; and 
everytbiDg that resembles tortare shall be entirely abolished. 

InfractiODs of the law in this partienlar shall t>e seTerely repressed, and aball be- 
sides entail, as of right, the panishmeat, in conformitf with the civil node, of tbe Ma- 
thorities who may order and of the agents who may oommit them. 

The organ Izatlon of the police in the capital, in the provincia] towns and in th« 
rnral districts, shall be tevlsed in sach a manneras to siye to all the peaceable subjects 
of my empire the strongest guarantees for the safety t*oth of their persons and prop- 
erty. 

The eqaallty of tazesentallingeqaality of bnrdens, as equality of dnties entails that 
of rights, Christian snlijects, and those of other non-Mnssulman sects, as it baa been 
already decided, shall, as well as Mussulmans, be sabject to the obligations of tbe law 
of recmitment. 

The pnnciple of obtaining snbstitates, or of purchasing exemption, shall be admitted. 
A complete law shull be published, with as little delay as possible, respecting the ad- 
mission into and service in the army of Christian and other non-Mnssalman snbjeota. 

Proceedings shall be taken for a reform in tbe constitatlon of the provincial and 
commnnal councils in order to insnre fairness in tbe choice of the deputies of the 
Mnssulman, Christian, and other communities and freedom of voting in the oonncils. 

My Sublime Porte will take into consideration the adoptiou of the most effectoal 
means for ascertaining eiaetly and for controlling the result of the deliberations and 
of the decisions arrived at. 

Ab the laws regulating tbepnrcha8e,sale,anddisposalof real property are common 
to all the snbjBctsof my empire, it shall lie lawful for foreigners to possess landed prop- 
erty in my dominions, conforming themselves to tbe laws and police regulations, and 
bearing the same charges as the native inhabitants, and after arrangements have been 
come to with foreign powers.* 

Tbe taxes are to be levied nnder tbe same denomination from all tbe Bnbjecta of my 
empire, without distinction of class or of religion. The moat prompt and energetic 
medying the abuses in collecting the taxes, and especially the tithes, shall 



^ .. . . .. . . loon as possible, be substi- 
tuted for the plan of farming, in all the branches of the revennes of the state. As 
long as the present system remains in force all agents of the government and all mem- 
bers of the medjlis shall be forbidden, nnder the severest penalties, to become Lessees 
of any farming contracts wbicli are announced for public competition, or to have any 
beneficial interest in carrying tbem out. Tbe local taxes ehall, as far oa possible, be 
BO imposed as not to affect the sources of production or to hinder the progress of inter- 
Works of public utility shall receive a suitable endowment, part of which shall be 
raised from private and special taxes levied In the provinces, which ehall have the 
benefit of the advantages arising from tbe establlsbment of ways of communication 
by land and sea. 

A special law having been already passed, which declares that the budget of tbe 
revenue and the expenditure of the state shall be drawn np and made known evety 
year, the said law snail be most Bcrupuloualy otkserved. Proceedings shall be taken 
for revising the emoluments attached to each office. 

Tbe heaib of each communitv and a delegate, designated by my Sublime Forte, shall 
be summoned to take part in the deliberations of the supreme connoil of justice on alt 
occasions which might interest the generality of the subjeofs of my empire. They 
shall be snmmoned specially for this purpose by my grand vizier. Tbe delegates shall 
hold office for one year; they shall be sworn on entering upon their duties. AU tbe 
members of the conncil, at the ordinary and extraordinary meetings, shall freely give 
tbeir opinions and their votes, and no one shall ever annoy them on this account. 

The laws against corruption, extortion, or malversation shall apply, according to 
tbe legal forms, to all the subjects of my empire, whatever may be their class and the 
nataTO ef their duties. 

Steps Bhsll be taken for the formation of banks and other similar institutions, so as 
to effect u reform in the monetary and fiDancial system, as well as to create funds to 
be employed in angmentiog tbe sonrces of the material wealth of my empire. Steps 
shall also be taken for the formation of roads and canals to n ea e he fa 'titles of 
commnnication and increase the sonrces of tbe wealth of the oun y 

Everytbiag that can impede commerce or agriculture Bhal beab sb d To aocom- 
plish these objects means shall be sought to profit by tbe s n e he ar and the 
funds of Enrope, and thus gradually to execute them. 

Such beins my wishes and my commands, you, who are my grand v er, will, 

*0n tlie lEtli JftUDBry, mei, a law was poBscd sniQtm^; to loTeliiiiors li h rea propertr 

IB Iha Ottomin Empire, and on tlie SBCh July, IHIW, a protocol «aa eipi w> British uil 

TiirkialiGoveniiiient»iBlaiiT6tolLe»dmlBdoiiof BtilioliBuldeclstolli rig li dl g re»l pioptrlj- 
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according to castom, canse this imperial firman to be pubiished in my capital and in 
all parts of my empire; and yoa will watch attentively and take all the necessary 
measures that all the orders which it contains be henceforth carried oat with the 
most rigoro98 pnnctaality. 
10 Dzemaziul, 1272 (Febrnary 18, 1856). 

Note. — I have taken these two documents from H ertzlet's " Treaty Map of Europe,*^ 



APPENDIX XIII. 

[Note — I give the English of this firman becanse it is not published in any lan- 
guage, not evtn in the collection called ** Legislation Ottomane.'' 

Translation of thefirnian of His Imperial Majesty Sultan Abdul Medjidf granted in favor of 

his Protestant subjects. 

Most honored vizier, illustrious counsellor, maintainer of the good order of the 
world, director of public afiairs with wisdom and judgment, accomplisher of the im- 
portant transactions of mankind with intelligence and good sense, consolidator of the 
edifice of empire and of glory, endowed by tne Most High with abundant gifts, and 
Moushir * at this time of my gate of felicity, my Vizier Mehmed Pasha, may God be 
pleased to preserve him long in exalted dignity. 

Let it be known on receipt of this my noble rescript that whereas those of my 
Christian subjects who have embraced the Protestant faith have sufifered inconven- 
iences and difficulties in consequence of their not having been hitherto placed under 
a separate and special jurisdiction, and in consequence of the patriarchs and primates 
of their old creeds,! which they have abandoned, not being naturally able to admin- 
ister their afiairs. 

Whereas in necessary accordance with my imperial solicitude and benevolence to- 
"Ward all classes of my subjects, it is contrary to my imperial pleasure that any class 
of them should be exposed to trouble, t And whereas by reason of their faith the 
aforesaid Protestants form a separate community. $ It is in consequence my royal 
pleasure that measures be taken for the sole purpose of facilitating the administra- 
tion of their affairs so that they may live in peace, quiet, and security. Let, then, a 
respectable and trustworthy person, chosen by themselves from among their own 
number, be appointed, with the title of || '^ Agent of the FrostestantSf" to be attached to 
the department of the minister of police. It shall be the duty of the agent to take 
charge of the register of the members of the community, and which is to be kept at 
the police department. The agent is to register therein all births and deaths. All 
applications for passports and marriage licenses, and all those special affairs of the 
community which are to come before the Sublime Porte or any other department, are to 
be made under the official seal of the agent. The present royal and august edict has 
been especially granted and issued from my imperial chancery for carrying my pleas- 
ure into execution. Hence, thou, the above indicated Moushir, shall carry the pre- 
ceding ordinance into scrupulous execution, conformably with the explanations given. 
As, however, the assessment of taxes and the delivery of passports are subject to spe- 
cific regulations, thou shalt not permit anything to be done in contravention thereto. 
Thou shalt not suffer any tax or haratch to be required of th« Protestants for marriage 
licenses or for registration. Thou shalt be careful that, like unto the other communi- 
ties of the empire, every facility and required assistance be afforded to them in all 
their affairs and in all matters concerning their cemeteries and places of worship. 
Thou shalt not permit any interference whatsoever on the part of any other commu- 
nity with their rites, or with their religious concerns ; nor in short with any of their 
affairs either secular or religious, in any manner whatsoever, in order that they may be 
enabled to exercise the usages of their faith in security. Thou shalt not suffer them 
to be molested one iota in these or in any other matters, and thou shalt be careful and 
attentive to maintain them in the desired quiet and security. They are to be permit- 
ted to make those representations to the Sublime Porte which it may be necessary to 
make concerning their affairs through their agent. After thou hast taken due cogni- 
zance of these matters thou shalt cause the present noble rescript to be registered in 

''In the Tarkish text he is described as the minister of police, thas : Zaptiah Mushiri Vazirim. 

t See Wortabet's Besearches into the Keligions of Syria: London, J. Nisbet & Co., I860; and Silber- 
nagel's " Yerfassiinff iind Gegenwartiger Bestand sammtlicher Kirchen des Orients": Landshtit, ltf65. 

t See Kbatt-Sharifof 1839, and Kbatt-Hamayoun of 1856. 

§ For the constitntion and confession of faith of the Protestant chnrch in Syria, see Wortabet's Be* 
searches into the Beligions of Syria, &c. 

II Vekil or WaHl, i. e , altfir t'an. 
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the proper qaarter and sbalt caase it to be confirmed in the possession of the afore- 
said sabjects, and tbou sbalt be carefnl that the hi^h provisions thereof be always car- 
ried into dne execution. Thas be it known nnto thee, giving full credence to the im- 
perial signet. 

Done m the second decade of the sacred month of Moharrem, in the year of the 
Hegira 1267,* at Constantinople, the well guarded. 

Rosen, in his Geschichte der TUrkei, vol. 2, pp. 90 and 91, gives the history of this fir- 
man under the heading '' Persecution of the Armenian Protesianta^" and while speaking of 
the events of the year 1845 and the Reshid Pasha ministry, he says: 

For a number of years previons to this a Presbyterian missionary society from America 
had supported mission stationsin Constantinople and other impoi tan t cities of the Levant 
for the purpose of increasing a knowledge of the Gospel and awakening Christian life 
within the various Oriental denominations throngh preaching and distribution of books. 
Among the Greek nation, which at that time lived mainly in political aspirations and 
regarded its own chnrch not only as the national rallying point, but as the Laharum 
of its supremacy among the orthodox nations of Turkey, such as the Slavic races, the 
Moldo-'Wallachians, &c., these labors remained fruitless. Among the Armenians, on 
the contrary, a steadily-growing movement had been thereby called forth that had at 
the time of this narrative assumed considerable proportions. A large number of lay- 
men, and even a few Armenian clergymen of the higher orders, had become con vinced of 
the errors and abuses of the Gregorian Cburch, and had openly received the new teach- 
ing. The Armenian clergy at the head of the nation in Constantinople watched, with an 
anxious eye, this growth of tbe new sect that threatened to cause another schism in the 
nation under their leadership, which had been already much enfeebled by the separation 
of the United or Papal Armenian Church. But the Turks, too, looked for nothing good 
from Protestantism : they considered it as a revolt against the existing order of things, 
as an attack upon the system of priest government that had been bestowed upon the 
Christian raya or subjected races by Mahomet II after the conquest of Constanti- 
nople, and by which system the Porte had succeeded for nearly four hundred years in 
lulling these races into a slavish subjection. The patriarch of Constantinople would, 
therefore, have K)ng before and most willingly have proceeded against the apostates 
with the worldly authority and powers appertaining to his office, but as these schis- 
matics fulfilled their civil duties in a blameless manner, and especially in regard tg 
the payment of taxes, submitted without opposition to the prescriptions of their eccle- 
siastical authorities, no opportunity was a£Pbrded for the application of forcible meas- 
ures. But the new community gradually gained such an extension that the Russian 
Government, which feels itself to be the protectress of the eastern churches in general, 
and hence of the Gregorian also, began to cast a suspicions eye upon this development; 
it saw growing up herein an element adverse to its influence, against which it felt it 
ought to at once step in. Through promptings from St. Petersburg instructions were 
sent in the the same year (1845) irom Etchmiadzin, the central seat of the Gregorian 
confession, situated upon;Rn6sian territory, in the province of Erivan, to the patriarch 
of Constantinople, to suppress by all means at his command this Protestantism that 
had crept into the nation. Thereupon there began, first in the capital, and then in the 
more prominent and provincial places where Protestant communities had b^en formed 
against the members thereof, persecutions by the Gregorian clergy which recalled viv- 
idly to mind the darkest times of the middle ages. The Neophytes were every where led 
before the Episcopal synods, summoned to solemnly renounce their confession of faith, 
and when they refused to obey were either handed over to the Turkish authorities^ to 
be imprisoned as dangerous subjects, or were declared by the patriarch himself to be 
insane, laden with chains and thiust into the Armenian madhouse at Constantinople, 
or, lastly, were banished at the request of the chnrch authorities, by the Turkish 
Government, to far off provinces, where they were cut off from any means of obtain- 
ing a livelihood, and given up to misery. 

In vain did the young sect appeal against this oppression to the protection of the 
administrative council of the Aimenian nation, an assembly consisting of twelve in- 
fluential laymen and, in matters of civil government, having co-ordinate functions 
with the patriarch ; in vain did it appeal to the Porte itself; both here and there it 
met with a repulse. The notables, no less than the clergy, found it for their interest 
to uphold intact the ecclesiastico-civil unity of the nation ; and the Ottoman Divan, 
having in and of itself no sympathy for the matter, was guided in its resolutions in 
the premises by a few personages belonging to the higher class of Turkish function- 
aries, whom the Armenians had gained over by money. And hence t^e Neo-Protest- 
ants betook themselves to the last resort within their reach ; they appealed for help 
to the representatives of those powers whose confession of faith was similar to their 
own, and found, more especially in Sir Stratford Canning, the British ambassador, a 
warm support. Still the earlier results were but small ; for, although it was possible 
to obtain freedom in isolated cases for those who were lying in prison for the sake of 
their faith and deter the Turkish authorities from fresh deeds of violence, yet the in- 

* 1267 anno Hegira— 1850 anno Dommi. 
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flaence of the chiefs of the Armenian people was nevertheless able, through the secret 
support of Bassian diplomacy, to do this mach, namely, to hinder the 'Ordering and 
settlement of the civil atatiis of the seceders, and hence prevent the forming of a sys- 
tematic and lasting shelter against the oppression of which they were the victims. 

Their position oontlnaed, therefore, to be very precarioas. The patriarch Matthaos 
had hurled a ban of excommnnication against them, and had said, among other things, 
in a speech that was read in the charches : " Whoever has a son, a brother, or a basi- 
ness friend among the Protestants, and gives to him a piece of bread, lets him earn 
money, and treats him kindly, snch an one nourishes with him a poisonous snake, 
which will one day let him feel its fangs and will destroy him. He who gives bread 
to Judas is the enemy of the holy faith in Christ, the puller down of the holy Arme- 
nian Church, and the shame of his nation. The very houses of the Protestants are 
accursed ; their stores also, and their workshops. No one shall go near to them ; those 
who continue to have dealings with them will I seek out and make known by name, 
with fearful anathemas of the holy church." 

Thus, then, the official persecution throu^rh the authorities was succeeded by another 
and a more refined one through the Armenian rabble, only that it was sanctioned from 
high quarters. The unf ortunat-e Protestants found nowhere work or employment ; 
their stores were forsaken by their former customers, and they were themselves turned 
away from the stores of their compatriots at which they were wont to make their pur- 
chases. If they appeared on the street they were often insulted ; nay, even fanatical 
youths, whom the clergy had promised impunity, stormed their houses and plundered 
them. An old priest in Nicomedia, named Vartan^ was, because he had declared him- 
self for the new doctrine, most harshly maltreated and led through the streets on 
donkey-back, clad in a garb of dishonor ; the first native preacher of the community 
of Constantinople was killed. 

This immoderation on the part of the opposers famished the friends and patrons of 
the Protestants with the best of weapons. The British ambassador did not cease to 
besiege the Porte with his representations, so that the latter was at last induced to 
permit the seceders to disconnect themselves from their former national union and 
constitute themselves into a community independent of the patriarch. Yizirial letters 
{decrees by the Porte) were then addressed to the provincial governors, which enjoined 
upon them to look after these people as to their business affairs ; the whole community, 
being still too small in numbers to be constituted into a "Millet," i. e,, nation of Chris- 
tian raya subjects, under chiefs taken from its members, was placed under the Tktissdb' 
AgoBsi, i. e., the minister of trades or guilds, a measure which probably protected it 
against harsh excesses, but which left their status quite uncertain and insecure among 
the other raya nations, who, themselves enjoying the protection of a recognized organ- 
ization, continued to deport themselves in a hostile manner towards the young and 
weak sect. It was fortunate for the Protestants that Sir Stratford Canning was not 
satisfied with this result, but continued, without ceasing, to employ his ever-growing 
influence with the ministers of the Porte for the advantage of the newly-boru com- 
munity, whose treatment may be looked upon as a touch-stone of Turkish toleration. 
Pour years after the adoption of the first measure for the security of the community, 
that is, in November, 1850, its full emancipation was consummated, and it was recog- 
nized, like the old sister confessions, as a self-ruling religious-civil body, under a civil 
chief, bearing the title of WaUl (agent, representative), and conducting its affairs 
with the Porte. Finally, on the 6th of June, 1853, hence during the apogee of British 
influence, the Porte issued a firman by which privileges similar to those of the other 
Millets were lastingly accorded to them. 



APPENDIX XIY. 

CUSTOMS, IMMUNITIES OF CONVENTS, AND RELIGIOUS AND BENEVOLENT 

ORDERS AND ESTABLISHMENTS IN TURKEY. 

{See the French original in " Legislation Ottomane, part 3, p. 399. See also the French capitnlations of 

1740, articles 1, 32, 33, 34, 35, 36, and 82.] 

(These regulations are of importance to United States consuls in Tarkey, for it is under 
them that the American missionaries obtain certain customs immunities for their 
colleges, seminaries, and printing establishments in the empire.) 

Immnnities from customs duties accorded to all convents and benevolent establishments be- 
longing to religious orders or commanitieSf both foreign and native, 

(Date doubtfal ; supposed to be about the month of December, 1864.] 

Privileges having been accorded ah antiquo to the various religious communitiesof 
the empire, and exemption from customs duties being the principal and most impor- 

S. Ex. 3 8 
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tant of these privileges, the Ottoman Government, In its well- known solicitnde, has 
wished to n6w sanction them anew. As it was, however, essential to take, for this 
end, regulative measnres, it has been conseqaently decided by an Imperial Ir^eh 
[decree or expression of the will of the Snltan]: 1. That objects, church ornaments 
and other articles, iotended for religious purposes shall be free from all duties. 2. 
That the fraochise from customs duties snail be accorded annually upon the valne, 
fixed here below, of the articles [or objects] necessary for the maintenance of the per- 
sons who are the inmates of each convent of monks {reUgieux) or nuns (religieuses), and 
for the maintenance of the works of charity that they direct, such as seminaries, hos- 
pitals, dispensaries, orphan asylums, free day and boarding schools, and ko8pic€8. 

Article 1. Objects, church ornaments, and other articles, intended for religions pur- 
poses, are, as in the past, exempt from all customs duties, as they form a separate 
category, and in view of their value they do not come within the amount [or sum] in- 
dicated in articles 2 and 3, of articles necessary for the yearly maintenance of con- 
vents, seminaries, hospitals, dispensaries, orphan homes, free day and boarding schools, 
and hoapicea. These ornaments and articles are : 1. Gifts sent by sovereigns to churches 
and to the holy sepulchre ; 2. Crucifixes, reliquaries of every kind, ornamented or 
without ornament ; 3. Chalices, monstrances. Pyx, basins, ewers, censers, navettes, 
cruets or vases, plateaux and other utensils in gold, silver, or gilt, for the mass ; 4. 
Candelabras, chandeliers, flower-vases, simple or ornamented, artificial flowers, cano- 

Ides (dais) veils, linen stuffs for the altar, tapestry, silk and cotton stuffs for ornament, 
ace and fringes of silk or silver, crosiers of all kinds, pictures of all kinds, plain or 
ornamented, to be hung in the churches ; 5. Sacerdotal and other garments, made up 
and unmade, intended solely for the religions service of the priests and clericals of all 
ranks ; 6. Woolen or velvet carpets, or carpets embroidered in gold or silver; 7. Lustres 
and lamps of silver plate, metal or crystal, to hang in churches, stained or unstained 
window-glass, gold and silver leaf, colors and paints for ornamentation of churches, 
candles and wax for making candles, incense, chaplets, gold or silver medals, statnes 
and statuettes, images of all kinds ; 8. Objects of devotion, such as crucifixes, medals, 
mother-of-pearl shells, chaplets, &c., that are made at Jerusalem either for the con- 
vent of Terr€ Sant€ or for the Latin Patriarchate, for the Sisters of St. Joseph, the 
Ladies of Zion, and all other religious establishments of that city, and which [objects] 
are sent to Europe to the divers superiors of these religious establishments; 9. Organs 
and harmoniums, missals, singing- books, church music, and in general all books in- 
tended for churches, convents, seminaries, and religions houses of education, both 
those imported from Europe as well as those printed in Turkey in the principal con- 
vents, and sent by the latter to other convents within the empire; 10. Materials of all 
kinds intended for the construction and maintenance of churches, convents, and 
charitable establishments. 

Church ornaments, prayer books, educational books, and all other objects mentioned 
in this article shall be, as has just been said, free from all customs duties both on their 
arrival from abroad as well as when they are sent, after having arrived in Turkey, 
from one convent to the other. These same ornaments and church objects shall be 
likewise exempt from all customs duties when they shall be sent to Europe to be re- 
paired. 

Art. 2. Convents, both those of Teri'a Santas of the Jesuits, of the Lazarists, of the 
Brothers of Christian Schools, of the Capucines, of the Dominicans, of the Carmelites, 
and of the Franciscans of different orders, as well as those of the Sisters of Charity, 
Sisters of St. Joseph, Ladies of Zion, and, in general, of all religious orders not named 
in this article, shall enjoy annually the customs franchise. 

The total amount of the objects necessary for the maintenance of each monk (reU- 
gieux) or nun (religieuse) is fixed at an annual value of 4,000 piasters, on which valne 
the exemption from customs duties is accorded. These objects are the following: 
Clothing, eatables, ink, and paper of all kinds, and, generally, all that which pertains 
to the exercise of monastic life. 

In case a monk (reUgieux) or a nun (religieuse) should wish to have brought from 
Europe some snuff for personal use, the importation of the same shall be accorded to 
such for a value of 150 piasters a year. The monopoly tax of 75 per cent, on these 150 
piasters of value shall then be deducted from the customs franchise that is accorded 
to such person, in conformity with the present article. 

If the government should hereafter prohibit the importation from Europe of this 
article,^ the said franchise shall then be suppressed ; but in any case such monk (reUg- 
ieux) or nun (reUgieuae) may bring for his or her own use snuff manufactured in the 
empire up to the value of 150 piasters by deducting, from the franchise, the customs 
duties fixed by the snuff regulation. 

Art. 3. As there are or may be wholly or partially connected with the convents 
mentioned in article second, seminaries and establishments or works of benevolence, 
such as hospitals, dispensaries for alleviating the sufferings of indigent and needy sick 

* See the fourteenth article of commercial treaty between Great Britain and Turkey of 1£61 ; and the 
oorresponding article in the treaty of lb62 between the United States and Turkey. 
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persons, orphan houses, day and boarding schools for the edncation of poor children, and 
hospiceSj the cnstom-honse shall accord, to sach seminaries and to each of these works 
of benevolence, the annual franchise, which, it is well understood, shall be distinct 
from that accorded to the personnel (inmates) oi the convents. This franchise is 
established in the manner following : 

1. Seminaries. — The total amount of the objects allowed to each seminary scholar is 
fixed at an annual value of 1,800 piasters, upon which value the customs franchise is 
accorded. These objects are the following : Food, cloihing^f our nifure de burfau, ink and 
paper of all kinds, pens, physical and astronomical instruments, and generally all that 
which is necessary for education. 

2. Hospitals. — ^The total amount of objects attributed to the maintenance of each 
sick-bed in a hospital is fixed at an annual value of 1,350 piasters, on which value the 
franchise of customs is accorded. These objects are as follows : Aliments, drags, linen , 
bedsteads, mattresses, covering, divers utensils, surgical instraments, all gifts sent by 
public charity, and generally all that is necessary for the support of the sick, as well 
as for the bnildings and gardens connected with these charitable establishments. 

3. Dispensaries. — The total value of objects attributed to each poor person {pauvre) 
of a dispensary is fixed at an annual value of 900 piasters, on which value the fran- 
chise of customs is accorded. To establish the annual amount of the total value al- 
lowed to a dispensary, the average number attended to per day by this dispensary, 
during the two previous years, shall be multiplied by 900. The objects in question iu 
this paragraph are as follows: Aliments, medicines, linen, and generally all that is 
necessary to this work of benevolence and public utility. 

4. Orphan ctsylums. — The total value of objects attributed to the maintenance of each 
orphan is fixed at an annual value of 1,800 piasters, on which value the franchise of 
customs is accorded. These objects are as follows: Food, clothing, ink and paper of 
all kinds, pens, pencils, /ounnfwj'c de hureaUf rewards of prizes (such as ornamented books, 
frames, boxes and children's playthings), models of tine linen drapery, work in carpet 
samples, haberdashery, and all objects necessary to a moral, scientific, agricultural, and 
industrial education. 

5. Gratuitous boarding and day schools. — The total value of objects attributed to the 
wants of each child of a gratuitous day school is fixed at an annual value of 450 pias- 
ters, on which value the franchise of customs is accorded. These objects are as fol- 
lows: Ink and paper of allkinds, pens, pencils and /0Jtr«i<Mre(?e6MreaM, rewards of prizes 
(such as ornamented books, frames, boxes and toys), and generally all that is necessary 
to education. 

6. Hospices. — The value of objects attributed to each pilgrim of a hospice is fixed at 
an annual value of 3,500 piasters, on which value franchise of customs is accorded. To 
establish the annual sum of the total value allowed to a hospice, the average number 
of pilgrims nourished per day in said hospice during the two previous years shall be 
multiplied by the figure 3,500. The objects in question in this paragraph are : Aliments, 
medicines, and generally all that is necessary to this work of benevolence. 

Art. IV. The values fixed in articles 2 and 3 are calculated in piasters of good alloy, 
the yuzlik, gold medjidi6, at 100 piasters, its subdivisions, gold or silver; accordingly, 
five silver medjidi^s make one gold medjidid of 100 piasters. 

Art. V. On the arrival in a port of the empire of packages for churches, convents, 
seminaries, hospitals, dispensaries, orphan houses, gratuitous boarding and day schools 
and hospiceSf the heads of these different religious establishments must address in 
"Writing to their respective authorities, that is to say, to the consular authorities, if 
the establishment be a foreign one, and to their spiritual heads representing their re- 
spective patriarchates, if the establishments be native, a request indicating to which 
church and to which religious community or benevolent establishment said packages 
are destined. These authorities shall, in their turn, legalize this request by placing 
their seal upon it and forward it to the director of customs. The custom-house, after 
an examination of the packages, will deliver them at once, free of duty, taking care, 
however, to register proportionately (aw fur et mesure), in a special register appropriated 
for this purpose, the value of the objects passed free of duty, and to exact payment of 
customs whenever the annual amount of value accorded to each convent, seminary, 
hospital, dispensary, orphan asylum, free, boarding, and day schools, and hospiees, shall 
have been exceeded. 

Art. VI. The custom-house director in each city shall send an officer to accompany 
to their destination the packages belonging to churches, convents, and benevolent 
establishments. 

Art. VII. In case the custom-house shall discover inside of the packages objects 
other than those appropriated to the needs of convents and charitable establishments, 
and not specified in the present regulations, the customs duty shall be integrally col- 
lected on said objects, alter a previous understanding with the consular authority if 
these objects belong to foreign subjects, and with the heads of the communities if they 
belong to subjects of the Sublime Porte. 

Art. VIII. As the personnel (inmates) of the convents, seminaries, and charitable 
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establishments is susceptible, in time, to angment and diminish, the consular authori- 
ties or the heads of communities are required to address, previous to the lst-13th March 
of each year, an official note to the director of the customs {contributians indireetes) of 
the province (Roussoumdt-Naziri), i»>ecif yin^ the number of the personnel of each of said 
convents, seminaries, and charitable establishments, in order to the fixing of the total 
value of the objects attributed to each of them, conformably to the basis indicated in 
articles 2 and 3. This number, once declared, shall be maintained during a year, and 
may not be modified, under any pretext, during the year. 

In case the consular authorities or the heads of communities do not send the note at 
the time mentioned (the lst-13th March), the custom-house will hold itself bound to 
accord the franchise on the amount of the note (list) of the preceding year, which 
shall not subsequently be changed before the expiration of a year. 

If, after the annual transmission of the said official note, a new convent or charita- 
ble establishment be established duriug the course of the year, the consular authorities 
and the heads of communities shall at once ^ive official notice to the director of the 
contributions indireetes, in order to establish the total value on which shall be given 
the franchise accorded to this new convent or charitable establishment. 

In behalf of the convents or charitable establishments located in the interior of the 
empire, their respective heads shall be required to designate, through the medium of 
the consular authorities or heads of communities residing at the port of importation, 
a special agent, who shall be authorized to withdraw from the custom-house of the 
said port the packages arriving to their address, subject to the prescriptions indicated 
in article 5. Besides this, the respective heads of these convents and charitable estab- 
lishments shall make known before the lst-13th March of each year, through the 
consular authorities or heads of religion, as stated in article 8, to the director of the 
contributions indireetes the number of the personnel of the said convents and establish- 
ments in the interior, in order that the total value, on which is given the franchise 
which will be accorded to each of them during the year, may be established. 

Art. X. Inasmuch as there are some principal convents of monks (religieux) and 
nuns {religieuses) which, on account of their central location, are intrusted with the 
transmission, to neighboring convents, of the goods received from Europe for their 
necessities, the director of the customs of the cities where such principal convents are 
located, having, on entry, debited their franchise account with the value of said goods, 
shall in consequence allow to pass, on their departure, said goods, taking care to credit 
their value to the said principal convents. 

Art. XI. When a convent of religieux or of religieuses transmits, to another convent, 
products of the Ottoman Empire, for the necessities of its existence, the superior of 
the convent or the special agent shall present a written request to this effect through 
the consular authority of heads of communities, and the director of the customs shall 
pass such products free of duty, by means of a permit, acquit d caution (ilmihaber)^ 
which the superior or special agent of the convent is obliged to bring back to him 
(ddcharge), receipted by the custom-house of the place to which said products have 
been sent, within a reasonable time, which shall be regulated according to the dis- 
tance. 

On the arrival of these products at the city of destination, the director of the cus- 
toms of said city shall deliver them at once to the said convent, after having debited 
the value of the goods to its annual franchise account. 

In case, after the delay fixed, and no case of force majeure is established, the afore- 
said acquit d caution is not returned receipted {decharg^)^ the transmitting convent shall 
subsequently pay the customs of conaommation int^rieure* to the director of the cus- 
toms. 

The superior of the convent which forwards annual supplies of wine from the island 
of Cyprus to the different convents of the order of Terra Santa, in Palestine, shall pre- 
sent, through the consular authority, a written request to the airector of the contrihu' 
turns indireetes for permission to send the wine free of the tax of zedjri6 and of customs 
duties. This permission shall be accorded by means of an acquit h caution^ which shall 
be returned receipted {dechargS), by the director of the customs at Jaffa, within fifty 
days, in the event of no established case ot force majeure. 

On the arrival of the wine at Jaffa, the director of the customs, in order to deliver 
it to the special agent delegated in that place by the diverse convents of Terra Santa, 
shall, after the repartition made of it by the said agent, inscribe the quantity of the 
wine allotted to each of them to the debit of the values accorded to them, respectively, 
free of duty. In the case where, after the expiration of the fifty days, and no case of 
force majeure is established, the bond {a^uit a caution) is not returned receipted {de- 
charg4,) the director of the contributions indireetes of the island of Cyprus shall exact, 
from the transmitting superior, the payment of the internal duty of zedjri49,uA of cos- 
toms duties. 

The wine thus sent by the convent of Terra Santa at Cyprus, and which is pur- 
chased in the markets by this convent, is exempt from the internal dnty of zedjriL 

*A kind of oetroi. 
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NotwitJistandiDg, the saperior of the convent at Cypras is required as above men- 
tioned to produce the proof of the transmission of this wine to Jaffa, by the retarn of 
the acquit (i caution (ilmihaheTf bond) aforesaid. If convents other than those of the 
order of Terra Santa wish to send wine to another convent situated in the empire, they 
shall enjoy the same advantages, and shall submit to the same formalities. The wine 
made on the spot by the various convents for their own wants shall be exempt from 
the internal tax of zedjriS. 

Akt. XII. As generally the greatest part of the clothing of the Fathers of Terra 
Santa^ of the Sisters of Charity, and other religions communities, is made up in the 
principal convents from the goods which they receive from Europe, and is then sent 
to other convents for the use of the religleux and the religieuseSf the director of customs 
of the city where the principal convents are located, having debited, on entry, to their 
franchise accounts the value of the said goods, must in consequence, on the departure 
of the said clothing made up from said goods, credit them with their value. 

On the arrival of this clothing at the city of destination, the director of the customs 
of said city will deliver it immediately to the respective convent, after having debited 
its value to the franchise account of the said convent. 



APPENDIX XV. 

Begulationa of 1853 concerning the constitution of the mixed tribunal of commerce^ at 

Constantinople, 

[Translation of tlie copy of the reglement lately established in the matter of the bases of the Tid14ret 
fministry of oommerce] and setting forth those things that are about to be put intQ practice here- 
after.] 

Ajrticle I. Inasmuch as the personage who is the minister of oommerce is the pres- 
ident of the tribunal of commerce, therefore the litigations that are conducted in the 
said court and all the matters appertaining thereto that shall occur shall be referred 
to him, and if his excellency, the minister aforesaid, shall be at times necessarily and 
unavoidably prevented from being present in person in the tribunal, he shall appoint 
an under minister of commerce, and the suits that occur shall be heard and terminated 
by the officials in his presence ] and the matters in which questions and answers shall 
be required on the days when there is no litigation shall be referred to the under min- 
ister ; and the matters that are connected with notifications shall be referred to the 
chief clerk of the Tidj4ret [ministry of commerce]. 

Art. II. Hereafter, besides the president or the under minister, the members of the 
court having a voice shall consist of fourteen individuals. Of these fourteen, seven 
individuals shall be merchants, and subjects of the Sublime Porte, and seven shall be 
prominent resident *" f oreigner8,|f rom among the foreign merchants, that shall have been 
chosen by the embassies, and whose names shall have been entered on the register of 
the ministry of commerce. The members of the court shall neither exceed nor fall 
short of these fourteen persons. They shiUl always be present at the trial sittings, 
and whosoever shall be present other than the merchants whose names have been 
registered shall not be accepted. If it should become necessary to change one of the 
merchants whose names are entered upon the register in the manner aforedescribed, it 
shall be necessary that information be at once given of the name of the merchant 
chosen to replace him, and that he be registered like his predecessor. And if it shonld 
be found on some days that the number of members of either party be incomplete on 
the days allotted for trial, then, in accordance with the information that shall be given 
by the president of the court, it shall be necessary that, for that day, one of the 
members from the other party shall be taken out from the tribunal by way of equal- 
ization. The diminution of the number of members is permissible up to two only 
[out of each party] ; and it is utterly inadmissible to exceed this number ; in other 
words, it is not to be allowed that there be less than ten individuals present ; and on 
this wise the formation of the tribunal shall be accomplished. And if there shall be 
present seven individuals of the foreign merchants and the litigant or the dragoman 
should desire to introduce into the tribunal a person instead of one of the members 
whose names are entered upon the register, then one of the seven foreign individuals 
present for making up the full number shall be withdrawn from the tribunal during 
the time of the hearing and determination of that case only ; and the introduction of 
the merchant whose name is registered and whom the litigant or the dragoman desire, 
to in troduce instead of another m the manner aforedescribed, when there is no lack in the 
number of members of both parties, shall be effected on this wise, to wit, that the in- 

* In the original *^ miistdmen,'^ i. e., seeking or asking safety. The fall import of this word has 
been thorongbly explained in a preceding part of this report. 
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dividual member who is to be taken out of the tribunal to make place for the merchant 
whose presence therein has been requested by the litigant or by the dragoman for that 
case or for some special canse, shall be determined upon by the drawing of lots ; and 
upon whomsoever the lot shall fall, he shall be taken out. 

Art. III. In the matter of the precedence of claims presented, one before the other, 
that which shall determine the same is the houyourldi [decree] that is at the head of 
the presentations or petitions in accordance with the details and conditions set forth 
in the memorandum that has been formerly given ; that is to say, the precedence is to 
be fixed by the remoteness or recentness of the affair ; only, in the matter of urgent 
cases, such as the ^^xwlizza " and litigation of vessels, that are demonstrated to be in- 
capable of delay, and those that are designated by writing by the embassies as being 
import ant and not admitting of delay, may an exception be made from this rule. 

Art. lY. Thursdays of each week are set apart for litigations. 

Art. v. Presentations and petitions that are in the hands of the plaintiffs shall be 
taken to the commercial tribunal on Tuesdays, and up to nine and a half o^clock, Turk- 
ish time [two and a half hours before sunset], they shall be registered, and they are 
not to be left till next day. And in causes that are going to be heard on Thursday, 
the papers of summonses therein shall be given on Tuesday. And at the most twelve 
causes shall be heard in each week, and those cases whose turn should have been in 
any one week, but which shall not have been heard, shall be put off till the week fol- 
lowing, and shall be first heard and terminated therein. And whatsoever petitions, pre- 
Eentations, and suits there may be, the same shall be attended to, according to the 
date of the houyourldia [decrees] thereon, and the summonses relating thereto shall be 
bung upon the door of the hall of the tribunal. 

Art. YI. The termination and decision of every suit, after the hearing of the same, 
shall be by majority of voices of the members, and at the decision upon any matter 
and its termination, if there should be no majority among the members, they being 
equally divided in opinion, then the voice of the person of the president of the tribunal 
shall be taken, and upon whatever side his voice shall be, the same shall be the judg- 
ment and decision. Only that inasmuch as this article is to be only a temporary one, 
therefore, if in the future there be found a real necessity therefor, then it may be 
amended. 

Art. YII. During the summer time, from the month of May to the month of October, 
the members of the tribunal shall be in every event present at the tribunal at four 
o'clock, Turkish time [eight hours before sunset], and shall proceed with the trials ; 
and at the seventh hour [five hours before sunset] a recess shall be given for half an 
hour, after which they shall again appear at the tribunal ; and during the summer 
time they shall continue to hear cases until nine and a half o'clock [two and a half 
hours b ef ore sunset], and during the winter time till the tenth hour [two hours before 
sunset] ' 

Art. YIII. The dragomans of embassies, and prominent merchants who have suits, 
must stay in the room set apart for them until their turn shall come and shall then 
enter the tribunal; and no one shall enter into the tribunal save the members and the 
litigant and the dragoman of embassy. 

Art. IX. The written sentences that contain the judgment and decision of the 
tribunal must, within fifteen days from the termination of the decision, have been 
written out and delivered, and it shall not be admissible to exceed this delay. 

(Sign or mark of Irdd4h or sanction of the sovereign.) 

This regJement [Niz^m-Nameh], consisting of nine articles, concerning the commer- 
cial tribunal, has received the Imperial sanction for action to be taken in conformity 
with its provisions, word for word ; wherefore let all be done and acted upon in ac- 
cordance therewith. 

(Sign of vizirial order.) 

5^7 Eajab, 1269 [May 6, 1853]. 

[Note. — Taken from an Arabic copy at the Beirtit tribunal of commerce.] 



APPE]^DIX XYI. 

ANALYTICAL TABLE OF THE CONTENTS OF THE FRENCH CAPITULATIONS 

OF 1740. 

[N. B. — Article 84 of the French capitulations of 1740 designates the four classes of 
persons that enjoy the benefits of the provisions therein contained. They are : Ist. 
The ambassador, the consuls, and the dragomans of France ; 2d. The merchants and 
artisans that are under [the authority of] France ; 3d. The captains of French ves- 
"f^ls and their seamen ; 4th. Monks and nuns [ leurs religieux'] and bishops. This in- 
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dex or analytical table follows the olassificatlon made by Art. 64. — See de Testa's Re- 
ceail, tome i, p. 482.] 

I. ItenewaJSf confirmations ^ j-c. 

Art. 

Renewal and additions of 1604 17 

Renewal and additions of 1673 , 32 

Renewal and additions of 1740 43 

Confirmation and command for the registration of the old and new capitulations.. 85 

II. Articles concerning amhassadors, consuls, dragomans^ and jurisdiction or protection 
for the tranquility of the French within those states of the Great Lord that are enumerated 
in the preamble to the capitulations. 

Art. 

Precedence in honor and dignity of the ambassadors of France 17 

Precedence of consuls after the same manner as ambassadors 17 

Ambassadors and consuls to be treated worthily, in consideration of the title of 

Emperor attributed to the French King 44 

Jurisdiction given to ambassadors and consuls in case of murder or disturbances 

between or among Frenchmen 15 

Similar jurisdiction in suits between Frenchmen 26 

The same, to ambassadors, over suits in seaports between Frenchmen and other 

Europeans ; and exclusion of the judges and officials of the country, unless the 

parties have agreed thereto 52 

Liberty to travel and trade in Turkey by and through the payment of customs 

duties and consular dues 20 

Freedom to travel with passports qind firmans and exoneration from the KkaradJ 

and other imposts, by and through the payment on merchandise of 3 per cent. 

customs duties 63 

Frenchmen and tributary subjects of the Sultan [Christian Eayahs'\ authorized to 

go and come unto one another and deal with each other freely in all matters.. 82 

Reclamation of enslaved Frenchmen 24 

In what cases Frenchmen and subjects of the Great Lord shall pay to ambassa- 
dors and consuls the consular dues 14 

Consular fees for the ambassadors and consuls ; permission to stop the goods in 

order to secure the payment of these dues 61 

Exemption from customs duties of presents, clothing, and provisions intended for 

ambassadors 18 

Exemption from imposts for fifteen servants. Christian Rayahs, in the ambassador's 

palace 47 

Frenchmen exempted from the Kharadj 24 

The same exemption for Frenchmen established in the Levant, whether they be 

married or unmarried 67 

Exemption of dragomans from the Kliaradj, the Kastabi^, and other imposts 13 

Bragonaans to enjoy the privileges granted to Frenchmen 43 

Dragomans and janissaries to be chosen by the ambassadors and consuls and not 

forced upon 45 

Punishment of dragomans that are veritable Frenchmen is reserved to the ambas- 
sadors and consuls 46 

Janissaries to be chosen by the consuls ; no dues or recompense shall be exacted 

of janissaries so employed by consuls 50 

Liberty to replace one consul by another ; consuls exempted from arbitrary taxes 

and imposts 25 

Consuls can hoist their flag in certain places 49 

Liberty to make wine in one's own house and have it brought from abroad for 

one's own use 40 

Exemption from duties and excises on wine, grapes, and raisins intended for pro- 
visions of Frenchmen 51 

Suits brought against consuls to be heard at the Porte ; such consuls not to be 

imprisoned, and their houses not to be sealed ^.. 16 

In actions against consuls the latter are not bound to appear in person ; they can, 

if need be, cause themselves to be represented by their dragomans, who shall 

plead in their stead 48 

Formalities to be gone through by Frenchmen in their commercial affairs or in 

lawsuits, and exclusion of false witnesses 23 

Suits of Frenchmen exceeding 4,000 aspers to be heard at the divan of the Great 

Lord 41 

Suits of Frenchmen necessitating the presence of a dragoman before the cadi 

judge 26 

Suits once tried to be heard at the divan in case of a revision ; formalities in this 

respect 71 
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Art. 

• 

AvanieSy vexatious exactions, toward Frenchmen are to be hindered 23 

In case of any avanieSj vexations exactions, the loss sustained to be borne by the 

causer thereof 72 

In suits for recovery 2 per cent, to be paid as fees on the sums recovered 72 

Debtor only to be attacked ; no one else to be answerable for him, unless it be one 

having given written security 22 

Cases of death of Frenchmen, testate or intestate 22 

In cases of absence of a debtor or culprit no other person to be attacked 23 

In case a Frenchman should turn Moslem 68 

Where a murder has been committed. Frenchmen to be exempt from fine when 

there is no proof against them 42 

Cases of murder or other crime committed by a Frenchman or proteg^ 65 

Formalities to be observed in order to the search of the house of a Frenchman.. 70 

The French shall enjoy the privileges granted to the Venetians 29 

Most favored nation clause 83 

All officials and others transgressing the capitulations to be punished without 

pardon 31 

Subjects of the Great Lord as well as Frenchmen to be punished respectively by 

their superiors in case of transgression of the capitulations 76 

Four classes of persons enjoying especially the privileges of the capitulations 84 

Anterior and posterior commands annulled 16 

The same to be of no value and validity and to be cancelled 84 

III. Articles concerning merchants and artisans j commerce, dutieSf dueSf and exemptions. 

Customs duties kept upon the old footing, i. e., 5 per cent B 

Customs duties of 5 per cent, reduced to 3 per cent., payable in current money as 

received at the treasury 37 

Customs duties upon goods sold and those not sold, and upon those transported 

elsewhere 9 

Kegulations concerning the collection of duty on caps, called fea, coming from 

France or from Tunis to Smyrna and Constantinople 58 

Customs officers shall give the custom-house receipt ; and liberty to take goods 

elsewhere, where they shall be free from further duty 39 

Receipts of custom-house to be honored, and exemption from a second payment of 

duties 57 

In case of unreasonable valuation of goods, the duty may be paid in kind 39 

Liberty to revise the tariffs in case of too high valuation of goods, which must 

only pay a real 3 percent 57 

Frenchmen shall pay the Mezeterie (Mastar'y ah) on the same footing as the Eng- 
lish 39 

Positive exemption of the duty caMed Mezeterie 55 

Exemption from Kassabie, reft, vadi, &c 10 

Exemption frona second dnty on silks and indiennes 39 

Exemption from duties on piasters brought by the French, and no vexations on the 

part of the officials of the mint 3 

Exemption from duties of entry or exit on moneys, and no vexations in the con- 
version of specie 64 

Free exportation of cottons, cotton thread, cordonans, leather, and wax 2 

Free exportation of goods mentioned in the authorized tariffs of the customs- offi- 
cers, except those prohibited 56 

Limited exportation from Turkey of dried fruits 62 

Limited exportation, from Cyprus and other seaports of the Levant, of salt 62 

Coral fishing and fishery in Barbary 12 

No forcingin the purchase of certain goods 21 

Freedom to sell to whomsoever one wishes 57 

Freedom to trade by sea or on land between Turkey and Russia, or elsewhere .... 59 

In case of bankruptcy of a Frenchman 53 

In case of refusal to accept a bill of exchange 66 

In case of the journey of a debtor-merchant, no hindrance thereto so soon as the 
consul shall become surety for him ; and suits involving more than 4,000 aspers 

to be heard at the Porte , 69 

Services of authorized sensals (brokers) 60 

Suppression of the right of brokers to inherit this profession or of the right to 

withhold certain sums on the pay of such brokers as are employed 60 

Exclusion of commerce toward nations at enmity with the Porte 32 

Such nations cannot thereafter trade save under the flag of France 32 

Nations at enmity under the French flag shall pay to the custom-house at the rate 

^* 3 per cent., andshallin no way be molested 3& 
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rV. Articles concerning captains and seamen, corsairs, ^c. 

Art. 

Security of French vessels and their effects within the Ottoman Empire ; restitu- 
tion in cases of depredation ; recovery of men, and punishment of malefactors 30 

Succor to be given in case of need to French ships 1^ 

Effects of Frenchmen to be restored in cases of shipwreck 19 

French ships cannot be held for ransom or molested by sea by those of the Great 

Lord 28 

Succor in case of sinking or shipwreck, and a conditional exemption from customs, 

inspection, and duties on goods saved from wrecke 77 

French vessels to be well treated ; food to be furnished them free of duties and 

gifts 7a 

In case of need all kinds of tackle, rigging, and utensils, &o., to be furnished free 

of gifts or presents 74 

In case of meeting of French vessels, whether of war or of commerce, with the fleets 

of the Great Lord, no vexation or detention, but tokens of friendship 78 

In case of want of fulfillment of politeness on the part of French vessels toward 

the ships of the Great Lord 79 

Precautions of Turkish war-ships for the security of the French in seaports 79 

French seamen going on shore 79 

A vessel cannot be kept back under pretext of Kharadj due by the passengers 

thereof 74 

Prohibition to detain French ships, and especially those that are laden 79 

Visit of vessels on going out at the Dardanelles, and suppression of the visit that 

had been newly introduced at Gallipoli 27 

Liberty to let by charter French ships to subjects of the Great Lord 75 

Freighters bonn^ to pay the freight in full if they leave the vessel on the way 

without le^timate cause , 75 

Certain considerations to be observed in case of freighting of French vessel for 

account of the Great Lord 80 

Forbidding the Algerines to run upon the French in cases of prize ; the Frenchmen 
to be restored as well as their goods ; the Beylerbey to be deposed, the French 

to be indemnified ; and the demands of France for satisfaction approved 11 

The French to be protected against the corsairs of Barbary ; no prize under the 

shelter of the Turkish cannons ; Turkish commanders to be held responsible.. . 81 
Depredations of corsairs on the coasts of the Ottoman Empire, and precautions 

against vessels under masked fla^ 54 

French merchants on board of hostile ships not to he enslaved 4 

The same, as to Frenchmen serving on board a ship subject to the Great Lord.. . 6 
The same, as to Frenchmen occupied in transporting eatables from a hostile coun- 
try 5 

The same, as to Frenchmen having bought eatables from a Turkish ship, pro- 
vided he be taking the same not to a hostile country but to France 7 

V. Articles concerning bishops, monks and nuns (religieux), and churches. 

The French may go and come to Jerusalem, and the monks and nuns (religieux) 

may remain in the churches of the Holy Sepulcher 1 

Free exercise of religion, for the bishops and religieux depending upon France, 

within their ancient establishments 32 

French monks and nuns {religieux) at Jerusalem, to be unmolested iu their estab- 
lishments, free from imposts, and their [pending causes] suits to be referred to 

the Porte in case that, &c 33 

Liberty for the French and those depending upon them to go to Jerusalem 34 

The two churches of the Jesuits and Capucines at Galata recognized and author- 
ized, and permission to rebuild the one 35 

Churches that are in the seaport towns allowed to be and are under shelter from 

every vexation , 35 

Liberty to read the Gospel in the French hospital at Galata 36 

The same, in such place where there shall be such hospital 82 

In case of need, repairs at Jerusalem 82 

Visit of Turkish commanders at Jerusalem fixed for one time in each year 82 

Bishops and religieux free in the exercise of their functions within their churches 

and other places wherein they dwell 82 

Frenchmen to go and come to and frequent the houses of the Bayahs (Christian 

natives) for any cause whatever 82 

Pilgrimage of hostile nations forbidden 32 

Nations at enmity may come and go to Jerusalem under the French flag 32 
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APPENDIX XYII. 

[Translation.] 
THE RIGHT OF INTERVENTION AND TURKEY.-A HISTORICAL RESEARCH* 

By M. Ed. Engelhabdt, Minister Plenipotentiary. 

In olden times there existed no soch thing as a moral association of nations founded 
upon the recognition of certain general principles independently of public treaties. 
Both the Greeks and the Romans looked upon foreigners as enemies ; ^ and if, at times, 
juridical relationships were substituted for this state of permanent hostility, this was 
done by virtue of special compacts that were dictated by interests of circumstance.,^ 

Christianity inaugurated a new era in international relations. Under the influence 
of its humanitarian precepts, an approachment was brought about between the differ- 
ent societies of the continent ; and the flrst elements of that common law which to- 
day governs the civilized world were seen to appear and develop themselves in the lap 
of Christendom. 

The unitizing constitution of the Romish Church, and the authority exercised by its 
head in the field of the temporal interests of Catholicism, contributed potently to- 
wards keeping up and strengthening that feeling of social solidarity which found its 
expression in this rudimentary law. The notion of territorial sovereignty, and, as an 
outflow thereof, the notion of the political equality of states, began soon to unfold 
themselves with increasing sharpness and precision. 

Nevertheless, the benefits of this equality continued for a long time to be the priv- 
ilege of those European groups which professed Christianity — an absolute restriction 
whose last traces are met with in the almost* contemporaneous instrument which 
created the Holy Alliance^. 

The Paris congress [March 30, 1856] had the honor of wiping out this secular dis- 
tinction by calling Turkey in *^ to participate in the advantages of public law and of 
the continental concert.'^ Later on in the course of this expose will be seen what the 
political consequences of this adoption were for this Moslem state. 

In our days the commonwealth of Europe itself tends to give way to a universal 
system, comprising all the societies of mankind, between which more and more active 
and regular communications are becoming established. 

The domain of international law has thus become larger and larger by continuous 
<^(HlqueBtB. 

Still this progress has led to abuses that have for a time perverted the spirit of those 
common rules that have been successively adopted by the nations of the West. Exag- 
gerating the duties that devolved upon them out of this international solidarity, some 
powers have seen fit, during the course of this century, to impose a constitution upon 
some autonomous states, and have even gone so far as to mark out for the governments 
of such states a line of political conduct. 

But experience has proved that these authoritative interventionshad founded nothing 
durable, and that the peoples upon which they fell, although momentarily checked 
back or driven on in their natural development, had, in the long run, again taken up 
the supreme direction of their destiny. The absolute monarchy restored by Austria 
and by France in Italy and in Spain was succeeded by a constitutional monarchy. 
Hie last Bourbons were unable to maintain themselves in France. The Napoleons, 
proscribed by a congress, returned again to power. The Mexican republic has taken 
the place of the ephemeral empire of Maximilian I. 

Furthermore, confirmed, as it is, by the recent lessons of history and inscribed hence- 
forth on the conscience of the nations, this maxim acquires from day to day greater 
force and respect, namely, that a sovereign state, however feeble it be, is independent 
in the exercise of its constituting authority and in its internal administration, and 
that It is no longer lawful for foreign states to restrain or hamper or control the use 
it makes of these essential attributes ; that it is not permitted to an adjoining proprie- 
tor to mix himself up in the works of construction and household management of his 
neighbor. 

Nevertheless, and here it is that I come directly to the preamble of the special study 
and research to which these pages are dedicated, there are interventions that can be 
justified by circumstances, and that are foreseen and warranted by international law. 

/I Cum aliegenis, cum barbaris SBtemam omnibus Graecis bellnm est eritqae, Liv. Hist., XXXI, 29 ■ 
Adversus hostem auctoritas esto (Law of Twelve Tables), a maxim that was reprodaced in the Jos* 
tinian code, L. 5, & 2, L. 24 Dig. de Capt. ; L, 118. Dig. de verb significatione. 

' ~ calleo those foreigDers with whom compacts had been concladed, ivtnrovhou. Other for* 
U6ed by the appellation of iKtritovhoi, or proscribed. 
at Paris on the 16th September, 1815 (26th September according to Martens & de 
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These exceptions, that one is not able, however, to exactly circamscribe,^ corroborate 
somewhat the law of abstention, of which I have attempted to give the foregoing 
formula. 

To say nothing about cases where a government solicits it without the existence of 
any anterior convention, or where a government accepts the offer thereof that has 
been made^ to it, intervention may notably take place when, more especially by vir- 
tue of the protection afforded by an indissoluble compact of federation, it is claimed 
by one of the contracting parties. 

In such cases the foreign aid or co-operation is based upon a convention, right in 
the narrow sense of the word, and it more often takes the form of mediatioi^ or arbi- 
trament than that of force of arms. 

But intervention is also legitimate when, without arising out of any express engage- 
ment, it has for its aim to secure the respect or observance of a general and absolute 
law, as established by the consensus gentium, of which law a congress is ordinarily both 
the interpreter and the organ. 

For Europe, at least, the case is at such times one of a necessary international right 
or law, which every state has to observe, even when it may or not have taken any 
part at all in the political assembly that laid down the principle thereof .^ 

One can bring in under this hypothesis, by way of example, the abolition of the 
slave trade and of privateering, the freedom of the seas, the rules regarding block- 
ades, the renunciation of the droits (VaubainCf and of wreck dues, &c., <&c. 

From a broader point of view than Europe only, and outside of cases of interference 
that are authorized on the one hand by a convention right, properly so called, and ou 
the other hand by international law, as based upon maxims that have been solemnly 
recognized and are commonly observed, intervention may also be allowed when a 
state threatens the safety and legitimate interest of others,^ when it keeps up, by i^s 
persistent acts, a general uneasiness, or when it renders itself guilty of an " enormous 
violation " of the rights of mankind.^ 

Independently of the various cases that have j ast been cited, it happens sometimes 
that one state freely gives up, in favor of another state, certain rights, the actual 
enjoyment of which, without admitting of being qualified as intervention in the real 
acceptance of the term, has the character of a direct participation, more or less active, 
of a foreign authority in the exercise of some of the prerogatives of sovereignty. 
These permanent concessions, arising either out of treaties or founded upon usages 
from time immemorial, are denominated by the code of nations as servitutes juris 
gentium voluntai'iWf and they admit of the distinction established by civil laws into 
affirmative servitudes and negative servitudes^ according as they are looked upon as 
privileges that are exercised or privileges that are consented or agreed to. Thus, for 
example, the engagement never to militarily occupy a certain zone, the giving up of 
jurisdiction over resident foreigners, that of their religious protection, the giving over 
to a neighboring government of the administration of certain branches of the internal 
public service, such as customs- duties, post offices, telegraphs, &c., are so many servi- 
tudes that restrict, within more or less narrow limits, the territorial independence df 
a state. 

Now, what I seek to establish by a succinct methodical, and, as far as can be, com- 
plete expos^— reserving only for a later period the deduction therefrom of certain 
practical conclusions — is that there is not one of the kinds of interventions and servi- 
tudes mentioned in this introduction but what has been called forth, tolerated, or 
sustained by Turkey ; an exception in the history of international relations that is all 
the more curious seeing that the Ottoman Empire has never been more effected in its 
internal autonomy than since the epoch wherein this autonomy, while being solemnly 
proclaimed in a congress, was placed under the guaranty of European public law or 
right. 

I. 

A prime fact strikes the attention when one goes through the annals of the Moslem 
Empire that has for over fi.ve centuries occupied Eastern Europe. Turkey was at the 
height of her power, and could rather dictate the law to the peoples of the continent 
than receive it of them, when she admitted into one of the most important spheres 
of internal administration the most abnormal partition that a sovereign state can 
agree to. 

Everywhere throughout Christendom a resident foreigner is amenable to the local 
tribunals the same as the native ; and this is a principle that suffers an exception only 

* Circular dispatch of Lord Castlereagb, of the 19th of January, 1821.' 

'An eventaality foreseen at the Congress of Aix-la-Cbapelle in 1818. Intervention was asked for 
of England by Portugal in 1825, of the ^eat powers by the King of the Netherlands in 1830, of France 
by the Pope in 1848, of Russia by Austria in 1849. 

^ Bluntschli's International Law Codified, article 118. 

^Snch was the special danger that gare rise to the alliances and wars directed against the House of 
Austria and of Spain under Charles the Fifth and under Philip II. 

'See Treaty for the Pacification of Greece of July 6, 1826. 
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in behalf of dtplomatio agents that are clothed with the fiction of exterritoriality. 
In Tnrkey the foreigner has his judges and his laws, and this benefit is so thoroughly 
secured for him, that, in the absence of an official representative of his own nationality,, 
he can invoke the protection of any Christian mission whatsoever. 

I have elsewhere indicated with some detail^ the particular causes of this difference, 
which did not then have, in the eyes of the servant state, the appearance of an unjust 
ostracism^ as the Turks of to-day characterize it.' 

For the purposes of the present essay, it will be sufficient for me to here state the fact 
that the Ottoman capitulations, judged as to their provisions and enactments, and in- 
dependently of the circumstances that account for and explain their origin, are equiv- 
alent to a real miniitio majeatatia of the power that subscribed them, for they legalize, 
so to speak, the permanent intervention of foreign governments, and set up, to a certain 
point, within the state, as many other states as there are privileged nationalities. 

Moreover, I must here bring out another fact in order to put this voluntary act of 
abdication in a clear light ; namely, that the capitulation which has served as a model 
for all others, the one delivered in 1535 by Suleyman to Frangois I, contained reciprocal 
engagements and had the full value of a bilateral treaty. This transaction was re- 
newed and developed in 1740, by Mahmdd I, for hi mself and f or liis successors ^ and ordinary 
Solitical and commercial treaties have afterwards confirmed the clauses thereof.' 
o that Turkey still remains to this day under the servitude of foreign jurisdictions.^ 

II. 

The theocratic constitution of the Ottoman Empire, the state of social and political 
inferiority in which this constitution kept the vanquished races or peoples, the com- 
munity of religion existing between those peoples and the civilized nations of the 
continent, and on the other hand the interest Europe took in the preservation and free 
use of the holy places of Palestine, the cradle of its faith, these essential causes, and 
the one last mentioned both as an initial and occasional cause, were of such a nature 
as to lead the Porte to successive compromises analogous, to those that had secured to 
foreigners residing upon its territory the protection of their home laws. 

In the long run it could not but come about that the various engagements that had 
been wrung forth from the Divan by the religious solicitude of Christendom should 
compromise its independence even more seriously than the judiciary concessions de- 
creed by the capitulations. 

This point deserves special consideration, for by looking at it closely one becomes 
aware that it is one of the most important phases of the Eastern problem, considered 
as an international difficulty: that is to say, one discovers one of , the great sides through 
which the European powers have intervened in Ottoman affairs. 

History, indeed, shows that the Oriental question, viewed as a European complica- 
tion, came upon the political scene under the garb of religion ; that this question, as 
such, is closely bound up with the internal religious question ; that there exists be- 
tween the one and the other an ancient and intimate connection. 

The origin of the foreign rivalries that have for nearly two centuries past made of 
Turkey a closed field, wherein different national influences are in permanent conflict, 
is well known. They sprang out of the division of the Christian churches and out of 
the claim of each one of them to the rights of orthodox unity. The governments took 
part in the quarrels of these churches, and contests that at the outset had no other 
obiect than the possession of the holy places assumed little by little the character of 
political struggles for which the religious interest often served as a pretext. The pro- 
tecUn'aie with which such or such a power covered its (permanently) settled monks 
or its pilgrims, was in the lapse of time made use of by its diplomacy, and was even 
extended, more or less ostensibly, to the Christian subjects of the Sultan. 

France is the first state that has exercised throughout Turkey a religious protecto- 
rate at once effectual, Ugitimate^ and recognized. This privilege at first consecrated by 
usage andby the qualification ot Franks given, even before the Crusades,^ to the monks 
set to keep the Christian sanctuaries, was sanctioned after the conquests of Syria, of 
Palestine, and of Egypt bv several firmans and capitulations that have served in after 
times as a basis for the relations of the nations of Europe with the Ottoman Empire. 
In 1620, more particularly, Othman II delivered to the ambassador of King Louis XIH^ 
M. de Harlai Sancy, a firman^ which declared the Frank religious [monks] to be the 
ancient exclusive possessors of the holy places *^ not only because justice requires it to 

I See the ^'Bevue da Droit International," tome xi, p. 547 to 552. 

* "La Turgaie devant TEarope," 1858, by Faad Fasiis. 
"French Treaties of 1802, 1808, 1838, and 1861. 

* Daring the month of May last (1880) a committee, composed of the dragomans of the varioas mis- 
sions accredited to Constantinople, formally concluded In favor of the integral maintenance of the ja- 
dicial privileges conceded by the capitalations ; the ministry of jastice gave instructions in harmony 
with that decision to its provincial agents. 

"altan Mouzaffer, of the year 414 of the Hadjrah (1023, A. D.). 
en at the palace of Daoud Pasha in the month of DJamada-1-Akhir, 1030. 



CAPITULATIONS OF THE OTTOMAN EMPIRE. 125 

be BO, bnt aUo because of the alliance that nnited, since a long time, the sovereigns of 
Turkey and of France/' 

Fifty years later, in 1673, a capitnlation negotiated by the Marquis of Nointel, am- 
bassador of Louis XIV, was more formal ; it explicitly set forth the right of protection 
of France over the holv places, extending it also to the bishops dependent upon the 
kingdom and to the other religious [monks] '* who profess the Frank religion of what- 
-ever nation or species they be." 

In 1740 the French patronage was enlarged and rendered more and more exclusive 
by a general capitulation that authorized in particular " the subjects of nations at 
«nmity to go and come freely, to traffic, and to visit the holy places, provided that this 
be under the banner of the Emperor of France." 

This kind of primacy, conquered by diplomacy and maintained by the fleets of the most 
Christian: kings, was for a long time accepted by the European cabinets and by them 
considered as a benefit. Nevertheless, the Catholic interests that it was calculated to 
preserve did not always prevail in the councils of the Sultans, and more than one de- 
-cision was come to which legitimatized the encroachments of the dissenting commu- 
nities.^ 

It is not for me to enter here into the discussion of the titles by which the Greek 
Church in particular sought to, and in a certain measure was able to, justify in thee^es 
of the Porte its claims to the holy places.^ The competitions, whose unchanging 
object has been the sacred monuments situated in and around Jerusalem, did not really 
acquire importance from the special standpoint of this research until the moment 
wherein Russia mixed herself up with and took into her hands the cause of her co-re- 
ligionists of the East. 

It was not until the beginning of the eighteenth century, after the peace of Passa- 
Towitz, that the Empire of the North entered into the lists upon the domain of this 
religious protectorate. Its demands were at first modest ; it was satisfied with obtain- 
ing from the Porte, by the treaty of Constantinople of November 5, 1720, that its 
fiubjects might trade freely and make pilgrimages to Jerusalem and that Russian 
ecclesiastics should not be molested. 

At that epoch Peter the Great definitively constituted the autocephalous Russian 
Church, of which he proclaimed himself the supreme head, thus inaugurating the role 
of representative of the Greek Oriental religion, which role has been kept up by his 
descendents with more or less perseverance, autoority, and success. 

The treaty of Belgrade of September 18; 1739, simply confirmed the immunities 
•conceded by the treaty of Constantinople to the Muscovite merchants and priests. 
But in 1774, in the negotiations of Eutshuk-Eainardji, Turkey undertook, towards 
Russia, an engagement of a more jp^eneral bearing, which the cabinet of St. Peters- 
burg afterwa^s invoked for justifying the protectorate with which it meant to cover 
the raiaa of the so-called orthodox religion. Article 7 of the treaty of Eutshuk-Eai- 
nardji was worded thus : The Sublime Porte promises to constantly protect the Chris- 
tian religion and its churches, and it also permits the ministers of the imperial court 
of Russia to make, on all occasions, representations both iu favor of the new church 
of Constantinople that will be mentioned in article 14, and of those that officiate 
therein, promising to take the same into consideration as being made by a person of 
oonfidence of a neighboring and sincerely friendly power. 

In 1853 Russia claimed that this clause authorized her intervention not only in 
favor of her own subjects, but also for the good of Ottoman subjects of the Greek 
rite, and it will be remembered that the ultimatum of Prince Mentshikof , the rejection 
of which gave rise to the Crimean war, was based upon this interpretation. It was, 
as was remarked by All Pasha in his memorandum of 1855, ** exactmg of the Porte a 
veritable moral dismemberment that would have compromised its domination more 
iatally than the loss of the most important territories.''^ 

Austria, on her part, found herself associated towards the end of the seventeenth cen- 
tury with the ancient religions mission that had fallen to France. Her first historical 
title to this regular co-operation dates from the treaty of Carlo witz of January 26, 
1699, which stipulated in its thirteenth article : " As to the religions [monks] and the 
exercise of the Roman Catholic religion, the Great Lord promises to renew and confirm 
all the privileges that have been accorded them by his predecessors. Moreover it 
shall be permitted to the ambassadors of the Emporer to make their complaints and 
demands to the Porte in the matter of religion and the visiting of the holy places of 
Jerusalem." 

* The Tarions Christian oonfessions of the Orient are: the Roman Catholics, the Papal Greeks, the 
Maronites (Latin C)iurch), the Greeks, the Grseco-Slaves, the Rassians (Greek Church), the Armenians, 
the Copts, the Abyssinians, the Syrians and Jacobites (Monopbysites), the Protestants (English, Ger- 
man, and American). 

' Firman of Omar Ibn el Khattab declared apochryphal by the Divan in 1630 ; firman of Murad lY, 
revoked by a later finnan, then confirmed, &o., &c. 

*Lord John Rassell wrote to Sir Henry Bulwer on the 35th of Aapmst, 1860: '*In fact, since the 
treaty of Kutshak-Kainardji, the orthodox Christians have been as much the subjects of tne Czar as 
of the Sultan. 
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These promises were reprodnced in 1718 in the treaty of peace of Passarowitz, and 
in 1739 in the treaty of Belgrade. It is under the anspices of these three transactions 
and in consequence of her relationships of neighborhood that Austria particularly pro- 
tects, since nearly two centuries back, the Catholic communities of Bosnia, those of 
Bulgaria, and of the Danubian Principalities. 

The Protestant states', such as England and Prussia, had for a long time only a 
very slight share in tbe religious rivalries of the Orient. An Anglican bishop, dele- 
gated by these t«7o powers, was installed at Jerusalem about the year 1840 for the 
purpose of converting Jews to Protestantism. A firman of the 10th of September, 
1845, authorized the construction of a house of worship at Jerusalem, and very soon 
a new community was formed, which was recognized as being entitled to the same 
rights and privileges. as the otner Christian associations.^ 

Later on English and American evangelical corporations betook themselves to an 
active propaganda in Asia Minor and Syria, gaining proselytes particularly among 
the Gregorian Armenians, who are more accessible than the Moslems or orthodox 
Greeks to the preachings and liberalities ^ of the missionaries. Their zeal became so 
enterprising that a few months ago tbe Divan thought fit to insist, at the Cabinet of 
St. James, upon the necessity of putting an end to an organized intermeddling that 
aroused the fanaticism of the Moslems against the Christians. 

There are to be found today in Asia Minor about 24,000 Protestants, the greater 
part of whom are subjects of the Porte, but whose conversion hasj so to apeakj witkdrawn 
them practically from Ihe action of the native^ functionaries. 

Thus has been successively completed the network of external influences that, in 
the sphere of Christian interests properly so called, entwines and curbs the power of 
of the Sultans. 

III. 

Nevertheless, up to about the middle of this century foreign intervention in ques- 
tions of worship rested only upon particular concessions of varying importance, 
which, moreover, when Judged as to their spirit, in -no way aimed at the native Chris- 
tian communities in general; it was consequently reduced to individual acts, which, 
by the fact of their isolation, found the Divan less disarmed. 

After tbe epoch when Turkey gained access to the councils of the continental com- 
munity—that is to say, after the Crimean war-*-it was the great European powers 
who, taking up again, after a manner, for tbeir own account, the Russian ultimatum 
of 1853, exacted of her the guaranty of the rights that she had separately and snoces- 
sively given up, and these rights were sensibly extended. 

In the month of January, 18.^6, the English ambassador at Constantinople handed 
in to the Turkish Government a memorandum whose preamble was thus : " Tbe ques- 
tion of privileges accorded ab\antiqtio to the Christian communities is so bound up with 
that of administrative reforms that both seem to range themselves within the same 
compass. To bring the^i closer together in such a way as to cause all differences to 
disappear that separate the Moslems from the rayahs would be a giant step on the 
road toward the regeneration of the empire." 

These authorized observations may be considered as the rudiments of paragraphs 2 
to 6 of the Hatti-Hamayoun of the 18th of the following February,^ by which the Porte 
bound itself toward Europe to maintain not only the ancient immunities of the differ- 
ent foreign confessions, but also those which it had spontaneously bestowed, since the 
early times of the conquest, upon the oommnnities of its own Christian subjects. The 
Porte bound itself, furthermore, to uphold the freedom of worship of both the former 
and the latter. 

Tbe declarations of the Hatti-Hamayoun in the premises had, for the Turkish Gov- 
ernment, the import of a double aggravation of its previous waivures ; for on the one 
hand they were not addressed to any one power, but to the consortium of powers, and 
on the other hand they singularly enlarged the field of action given over to the inter- 
ference of Christendom. 

Thus a legal and collective protectorate be^an to take the place of the protectorate 
that Russia had unduly laid claim to, the privilege of exercising over her coreligion- 
ists of the East, of whatever nationality they might be. And in point of fact, since 
this important negotiation of 1856, and in consequence of the solidarity agreed to by 

IDispatch of Lord Clarendon to Lord Stratford of October ^. 1857. 

*NoTB BT THB TKANSLATGR. — I leave the expressioDS JQBt as the author has f^iven them, and only say 
in this note that many, my6elf'«mong such, yriVL disagree with him entirely as to the WteralitieM said the 
vrithdravfcU be speaks of. 

*Acoording to tbe instrnctions addressed to tbe British ambassador at Constantinople, converts to 
Protestantism ousht to be efficaoionsly protected against erery exaction and iojastioe on the part of 
tbe local authorities ; they even ought to be able, like every Christian, to bny themselves off from mil- 
itary service. Tbe Forte, however, has defended itself against this last requirement in so far as Mo- 
hammedan renegades are concerned. (Dispatch of Lord Clarendon to Lord Siatford of October 23, 1657 ; 
dispatches of Lord Derby of March 80 and December 21, 1»74.) 

* Dispatch of Lord Clarendon to Lord Stratford of February 4, 1856. 
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the contractiDg parties,^ the governments have been seen acting most often in com- 
mon in the matter of the defense of the Christian cause, and showing toward the ra- 
yahs a less and less reserved solicitude. In certain respects, indeed, the distinctiona 
of sect have disappeared, and this or that Protestant state makes itself indiscrimi- 
nately the advocate of the Papal Greeks of Syria, of the Nestorians of Moussul, of the 
Orthodox Christians of the Mirdites, and of the Jews.^ 

It was as the mandatory of Europe that Napoleon III pacified the Lebanon in 1860.^ 
It was in the name of the three empires of the north, and with the adhesion of the 
other powers that, in 1875, Austria-Hungary, through the organ of its chancellor^ 
claimed, as the first reform to be applied in the insurgent provinces of Bosnia and 
Herzegovina, " full and entire religions liberty," insisting upon it that the Porte should 
officially notify the great cabinets of its adhesion to a measure that was ** deemed in- 
dispensible."^ 

This essential point of Count Andrassy's famous note is transformed into interna- 
tional stipulations, upon which, later on, the governments represented at the Constan- 
tinople and London conferences (1876 and 1877) unite. 

It was left to the Berlin congress to give the heaviest blow to the Porte's autonomy 
in the matter of religious administration. By article 62 of the treaty of July 13» 
1878, the Turkish Government not only recognized the right of official protection of 
foreign diplomatic and consular officers over ecclesiastics, pilgrims, and monks of their 
nationality, and over their establishments ; but it engaged, in a general mannery to 
maintain the principle of religious liberty, thereby laying itself open in the premisea 
to a control from which its own Mohammedan constitution could never escape.^ 

The steps are visible : Intervention from without is at the very outset limited to the 
holy places, to those officiating therein, and to foreign visitors ; it spreads itself succes- 
sively to the other foreign religions [monks] whether of the Frank OTot the Catholic^ 
or of the Greek religion. Then it is the Ottoman Christians, the patronage of whom^ 
unjustly disputed by Russia, ^ has devolved upon the great powers ; lastly, the Moslem 
religion itself is threatened in its antique and jealous independence. 

A breach had already been made in the autonomy of Islftm, looked at from the relig- 
ious standpoint only, during the tiiscussion of the fourth paragraph of the peace pre- 
liminaries in 1856. The four deliberating powers, England above all, had shown the 
fnll worth that they set upon the suppression of the Mohammedan law, whicb punished 
apostacy and public blasphemy with death, by representing that, whereas Turkey waa 
to form a part of the European concert, " it was impossible to acquiesce in the keeping 
np of a practice that had the character of an insult to every civilized nation.'' ^ 

On the other hand, during the course of the years 1856 and 1857 the British embassy 
had more than once interceded officially in favor of Moslems, converted or about to be 
converted, whom the local authorities pursued as criminals, and a lengthy diplomatic 
correspondence had been exchanged on this delicate point of foreign intermeddling. ^ 

After the Berlin treaty it was thought best to keep less to gentle and to considerate 
dealings, and Europe was the witness of an incident that recalled, in certain respects,. 
the adventure wherein Prince Mentshikoff had been the hero in 1853. Toward the close 
of the year 1879 the Turkish police put under arrest a mollah who had aided an Angli- 
can missionary in the translation of Christian works hostile to the Mohammedan faith. 
In Islamic eyes one could not imagine a more culpable deed, or one more odious than 

J Article 8 of the Paris treaty of 1856. 

'Dispatcher to the British embassy of Augast 7 and December 26, 1856, of September 2-2, 1857, of 
May 11, 1858, of October 25, 1860, of December 9, 1873, &c. 
'Dispatch of M. Thouvenel, of July 17, 1860. 

* Count Andrassy's note of December 30, 1875. 

^ Articlb 62. The Sublime Porte having expressed the wish to maintain the principle of religions 
liberty and give it the widest scope, the contracting parties take note of this spontaneons declaration. 
In no part of the Ottoman Empire shall difference of religion be alleged against an individual as a 
gronnd for exclusion or incapacity as regards the discharge of civil and political rights, admission to 
the public service, f auctions, andnonors, or the exercise of the different professions and industries. All 
persons shall be admitted, without distinction of religion, to give evidence before the tribunals. Liberty 
and the outward exercise of all forms of worship are assured to all, and no hinderance shall be offered 
either to the hierarchical organization of the various communions or to their relations with their spirit* 
ual chiefs. Ecclesiastics, pQgrims, and monks of all nationalities traveling in Turkey in Europe, or in 
Turkey in Asia, shall enjoy the same rights, advantages, and privileges. The rignt of official pro- 
tection by the diplomatic and consular aseiits of the powers in Turkey is recognized both an regards 
the above-mentioned persons, and their religious, charitable, and other establishments in the holy place 
and elsewhere. The rights possessed by France are expressly reserved, and it is well understood that 
no alterations shall be made in the status quo in the holy places. The monks of Mount Athos, of what- 
ever country they may be natives, shall be maintained in their former possessions and advantages, and 
shall enjoy, without any exception, complete equality of rights and prerogatives. 

* According to an interpretation based upon contemporaneous facts, the clause of the treaty of Kut- 
shuk-Kainardji, whereby the Porte promised to protect the Christian religion, did not apply save to the 
Christian provinces of the Danube and of the archipelago that Kussia had occupied and which she re- 
stored to the Sultan. 

'Dispatches of the Biitish embassy of February 4, 18, and 26 ; of March 5 : of April 25 ; and of May 
30. 1856. 

« Dispatches of the British embassy of September 23, 1856; of November 26, 1857; of August 14,. 
1860, &c. 
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that of a minister of the natloDal religion lending his personal co-operation to a work 
of propagandism directed against this religion ; hence Ahmad Effendi Tawflk was con- 
demned as having been convicted of a crime provided for by the legislation of the land. 

The British ambassador, whom the agent of the Church Missionary Society of Lon- 
don had looked to in this circamstance, was not content with taking np and making 
his own the caase of him who stood under his authority, and who had been himseS 
«onght out and seized; he required of the Porte the immediate setting at large of the 
VUma as well as his immunity from all punishment, invoking " the liberty of conscience 
that the Sultans had promised their subjects and the i*eligious liberty inscribed in article 
«2 of the treaty of Berlin.^' ^ 

The ultimatum of Sir A. H. Layard was supported with success by the representatives 
of Germany, Austria-Huneary, and Italy. 

It was in no wise possible to set forth more pointedly that, upon the Judiciary abdi- 
cation, the consequencf of the early capitulations, had followed in Turkey a second 
and not less grave abdication, that of absolute autonomy in matters of religion. 

IV. 

When, in 1854, France and England intervened in the difference that arose out of 
the matter of the official recognition by the Sultan of the spiritual domination hith- 
erto exercised by Russia within his states, the external protectorate, by which the 
rayah class benefited de facto j had not yet in any way manifested itself in an ostensi- 
ble manner, and had not been followed up in the order of foreign interests in the re- 
ligious interest. It assumed openly this extension and became an essentially political 
tutelage after the European treaty which had in 1856 re-established peace between 
Turkey and her traditional enemy. 

I have indicated the starting point of this new era in the regular relations of the 
Porte with the great powers by citing an extract of the note handed in to the divan 
by the British ambassador in tbat very year of 1856. In this memorable document, 
that revealed, in order not to despise it, the authority and assurance of a diplomat 
always listened to. Lord Stratford de Redcliffe brought out the necessity of consecrat- 
ing by one and the same charter, and ** of ranging in the same compass,'^ the religious 
privileges of the Christians and the administrative reforms that were to elevate their 
social and political condition ; and upon this basis he drafted, together with France, 
the programme of the Hatti-Hamayoun, which, after a month's interval, was officially 
communicated by the Porte to the congress of Paris. 

Now, what, from an international standpoint, was the value of this sovereign act. 
and what rights did it confer upon the powers which had called forth its granting f 
A capital question, the examination of which it is high time I entered upon. 

From the year 1855 and on, Turkey had vehemently defended herself against the 
'Claim of her allies to place the privileges of the Christian Ottomans under the guaranty 
of an European stipulatiou. According to Ali Pasha's own declarations' such inter- 
Tcntion would have compromised the dignity of the Imperial government, by putting 
in doubt its frankness and its good faith, by associating a foreign will along with that 
of the Sultan in the exercise of his most incontestable prerogatives, by weakening in 
the eyes of the masses that prestige and that integrity of command that are so essen- 
tial to the unity and strength of every administrative authority. 

The powers saw fit to take into account these representations, without, however, 
absolutely giving up the securities that were aimed at by their first overtures. Article 
'9 of the Paris treaty was the result of this transaction. It is conceived thus: 

** His Imperial Majesty the Sultan, in his constant solicitude for the welfare of his 
«ubjectB, having granted a firman, wnich, while ameliorating their condition without 
distinction of religion or race, consecrates his generous intentions toward the Chris- 
tian populations of his empire, and The] wishing to give a new token of his sentiments 
in this respect, has resolved to communicate to the contracting powers the said fi.rman, 
omanated spontaneously from his sovereign will. 

*^ The powers are aware of the high value of this communication. It is well under- 
stood that the same shall in no case be deemed to give a right to the above-named powers 
to mix themselves upf whether collectively or separately, in the relationships of Mis Majesty 
the Sultan with his suhjectSf nor in the internal administration of the empire,** 

This provision, so clear in appearance, contained within itself two contradictory 
propositions, for it could not be admitted that by stating in the principal instrument 
of their agreements the high import of the Ottoman communication, the members of 
the congress had accomplished a vain formality, and that they did not really intend 
thereby to give the Christian populations a positive pledge, an efficacious proof, of their 
solicitude in the past and in the future. 

Furthermore, the very forerunners of Article 9, that is to say, the minutes of the dis- 

'Note of Sir Uenry Layard to the Forte, dated December 21, 1879. 
'Memorandum of' the mouth of May, 1855. 
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cassioDS out of whieh it had come forth, k&^® the lie to the formala of abstentioo, 
which formula was intended to calm the saaceptibilities of the Porte. 

And indeed, as the Ottoman plenipotentiary himself explained, when presenting the 
Hatti-Hamayonn to the Congress,^ the granting of the solemn iirman had for its 
aim " to realize thepreviaiona" of the preliminaries of peace by which Austria, France, 
and Great Britiaa had stipulated, in agreement with Turkey, that the political and 
religious immunities of the rauia should be duly secured.' There was thus an inti- 
mate connection between the 'Uatti-Hamayoun and the preliminaries of peace ; the 
new charter was bound up directly with an international engagement, whose entire 
execution the sig^ataries of the Paris treaty were authorized to claim. 

To pretend that by the last paragraph of article 9 the powers had renounced their 
right to exact of the Porte the realization and the maintenance of the reforms agreed 
npou in principle in the preliminaries, that is to say, in the clauses that gave the r^- 
iumS the essential points of their Hual agreements, would be equivalent to the ennn- 
ciation of this absurd proposition : You have taken upon yourself towards us the 
solemn engagement to ameliorate the condition of the Christians in whom we take 
the liveliest interest ; but to whatever regime it shall suit you to subject them in the 
coarse of time, we renounce in advance [all right] to complain thereof, and a fortiori 
[all right] to employ towards you any coercive means. 

*' The contracting parties to the treaty of March 31, 1856," said the Duke Decazes 
in 1876, " have never admitted that Article 9, by stipulating fur non-intervention in 
the administration of the Ottoman Empire, had forbidden them from presenting their 
observations to the Porte in case the Uatt should remain a dead letter. In fact, they 
have more than once intervened, either for obtaining the execution of engagements 
that had been undertaken, or else for soliciting new concessions. To set forth these 
steps taken by them, would be to reproduce the history of the last twenty years of 
Turkey."' 

Ou its part the foreign office has constantly considered it as its duty and its right 
to make sure of the application of the Hatti-Hamayoun,^ proceeding against the 
Porte by means of friendly representations,^ remonstrances,^ and even summonses f 
all the time protesting, however, its respect for the soverign autonomy of the Sultan.^ 

There is no one, not even Ali Pasha himself, the ostensible author of that Hatt, who 
has not acknowledged, indirectly, the legitimacy of the eventual intervention of the 
powers. In 1856, Ali Pusha said to Lord Clarendon, ** that the Porte was essentially 
interested in not giving to those outside [in the French, tie donnfrd i'ilranger'] any sub- 
ject of complaint relative to the execution of the promises of his august master."^ 

Thus it is that the very stipulation which seemed to guarantee the independence of 
the Sultan towards his own subiects could be invoked by the cabinets, who, on the 
contrary, claimed for Europe the right to restrict this independence in so far as it might 
cause prejudice to the Christians of the empire. 

V. 

In reality, since 1856> foreign diplomacy took so active and steady a part in the regu- 
lating or in the ccutrolling of Ottoman afiairS) that one day the Grand Vizier was heard 
to complain bitterly of a systematic intermeddling that deprived his government of 
every initiative [action], and of all authority. ^^ 

I shall not here insist upon the notorious acts of intervention, official and collective, 
that have followed the Paris congress; they are written down and sufficiently illus- 
trated in the protocols and periodical publications for which the Eastern question has, 
during the last twenty-five years, been the inevitable topic or theme. Whether it was 
a matter of the relations of the Sultan to the provinces placed under his suzerainty, 
or that the Turkish authorities were at variance with the provinces directly subjected 
to their laws, no event of any gravity has come up in the sphere of the internal policy 
of the empire but what it has brought the Divan into collision with the foreign cab- 
inets. The latter have intervened, either as co-signataries of a convention-instrument 
or as guardians of the general principles that govern the European commonwealth, or 
even simply as defenders of the rights of mankind. 

I shall recall to mind in a few words that, in 1S58, the guaranteeing powers proceeded 

' Protocol IT. of th« 18th February, 1856. 

'Fourth point of the preliminaries of February 1. 1856. 

•Dispatch to the French embassy at London of January 4. 1876. 

* Dispatches to the British embassy at Constantinople of Jauury 10, 1659, of June 7, 1860, Sec. 

• Dispatches of September 28 and November 30, 185i?. 
•Dispatches of June 16. 1862. 

* Dispatches of November 29, 18.'>S. 

• Dispatches of July 29, 18G1. and September 4, 1866. 

'Dispatches of March 4, 18.56 ; see besides the Berlin memorandum of May 13, 1876. 
" Dispatch to the British embassy, of June 25, 1859. 

Recently the grand council of the TTlemas protested against the intervention of Europe in the affairs 
of the country. 

S, Ex. 3 9 
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with the reorganization of Moldavia and Wallacbia, roughly drafting out the primary 
bases of the Roumanian union, which the Porte rejected. This union, rendered still more 
necessary by the double hospodar-election of 1859, the suzerain had to accept of in 
1861 ; and it was finally sanctioned in 1867 by the international recognition of an heredi- 
tary prince.^ 

1q that very same year (1858) the foreign governments interposed in the struggle 
that had broken out between Turkey and Montenegro ; and from 1858 to 1861 they 
worked together in the negotiations that were to fix the frontiers of those two states.^ 

At about the same epoch, the massacres of the Hedj&z called forth the appointment 
of English and French commissioners and the bombardment of Djeddah. 

Analogous but more energetic measures — for they were backed up by a French army 
corps — put an end in 1860 and 1861 to the Syria uprising.^ 

In 1862 and 1863 an European military commission determined the perimeter of the 
Belgrade citadel, and four years later the embassies dictated to the Sultan the firman 
whereby he gave up the occupation of this important war-post, as well as the four 
other fortresses of the Servian principality.^ 

During the Cretan insurrection in 1866, France, England, and Russia concerted to- 

f ether for the adoption of a common line of conduct ; France, Russia, Prussia, and 
taly at first pronounced themselves for non-intervention. Nevertheless au identical 
note, more or less comminatory, was addressed to the Porte by the great powers as- 
sembled together, and it was under their auspices that the Cretan question received 
its solution.^ 

I overlook, for the moment, in this rapid enumeration, the successive acts of European 
intervention that are connected with the insurrections of Bosnia, Herzegovina, and 
Bulgaria, and with the last war of the East.^ 

Beyond and outside of these divers initiative actions, sealed by public treaties or by 
more or less solemn protocols, that are either common or individual, and by which the 
great powers of Europe have imposed their wills upon Turkey, whether in the reg- 
ulating of her social and political ditficulties or in the fulfillment of her humanitarian 
duties, there is not one governmental interest as to matters internal but what the 
Divan has received, in relation thereto, more or less imperative directions from with- 
out [in the French, de V4tranger\, 

Let us consider, for example, Turkey's financial management. 

As early as 1857, one year after the Paris peace, England demanded a '^ substantial" 
European control over the operations of the Ottoman Bank. Upon her proposal, and 
in agreement with France, a '^ superior council of the treasury'' was instituted two 
years later, which council included within itself a French delegate and a British dele- 
gate whofte mission it was to reform the financial system of the state. After nnmerons 
loans, the fruits of foreign savings,' and under the rule, of a disorder that was to 
bring about bankruptcy ; the governments intervened more than once in favor of their 
citizens,^ and it finally came to pass that a congress discussed and adopted the idea 
of an European financial commission that should have to examine the claims of the 
bondholders of the Ottoman debt and propose the most efficacious means for meeting 
and satisfying the same.^ 

If such a development did not go beyond the limits of a simple review, one could 
show that in no branch of its administrative activity is Turkey more subordinated 
than in that of her financial economy, and that there is for her perhaps no complica- 
tion more alarming from the double point of view of her autonomy and of her integ- 
rity, than that which might authorize her creditors from without to lay hands upon 
her revenues. ^0 

Shall I say, further, in order to show whither can lead this surveillance exercised 
over Turkey in her character as debtor, that ambassadors have been known to surfeit 
the grand vizier on the subject of the Sultan's expenditures, for the marriage of his 
daughters, for the construction of his palaces, and even for his foreign journeys f'^ 

How many oificial remonstrances addressed to the Porte about the sulministration 
of justice, how many changes introduced into the organization of its tribunals, how 
maiiy sentences revised under the pressure of diplomatic demands! The English and 

1 Paris conferences of 1858. 1859, 1864, 1867, <&.c. 

^ Moniteur Fran^aU of March 1'^, 185d. Constantinople conference and protocol of November 8, 
185H, &c. 

> Dispatch of M. Thoavenel to the London embassy of Jnly 17, 1860. Conference of Constantinople 
of June, 1861. 

* Protocol of Constantinople of September 8, 1862. Conference of Belgrade of Febmary, 1863. Fir- 
man of lf67 

^Dispatch of Mr. Dronvn de Lbays of August 24, 1866. Identical and collective note of May 17, 
1867. J'^rench Yellow-BjKiks of l«67,'and of 1S68, &c. 

^ Berlin conferences of the three northern coarts ; sending of the British fleet to Besika ; Contan- 
tinople conference, &c. 

'At least four sach Joans are counted within ten years, irrespective of the local loans. 

* English dispatches ot January 17, and February 16, 1861, &c. 

* Berlin conuress of 1>?78. protocol of July 11. 

i^'It is well known that, in Egvpt there alreadv exists an international commission of liquiilati n. 
I'EuK'.isli lli^palcbe8 of May 14, 1857; of August 16, 1859; of May 19, lti63. 
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FreDch Parliamentary collections famish only too many documents on this special 
point for it to be necessary to cite tliem here. ^ 

As a characteristic feature of the Porte's Judiciary dependence, I will simply note 
here that even the Moslem tribunals are sought out in the exercise of their regular 
attributes. When speaking elsewhere of the capitulations.^ I brought out the point 
that in matters criminal the consuls, as avowed by the local authorities, interfered at 
times in the trial of certain actions, the cognizance of which was forbidden them. An 
analogous incident that keenly occupied public opinion took place lately in Constan- 
tinople. In March, 1^80, the embassies had laid before the Porte &pro memoriae wherein 
they protested against the insufficient punishment which it was supposed had been 
pronounced by a Turkish tribunal upon a Moslem subject convicted of assassination 
committed against a foreign subject.^ The Porte, it is true, objected that the suit 
was one belonging to it exclusively; but it none the less admitted foreign co-operation 
by aBsociating in its inquiry the different medical doctors of the diplomatic missions. 

Even the government personnel is not sheltered against these outside influences, 
whether it be in matters concerning the high functionaries of the capital or provin- 
cial agents. How many appointmeuts, but above all how many dismissals, brought 
about through or by the ambassadors or the consuls! 

It is England more than all others, be it here said, that has manifested in this re- 
spect a zeal HO persevering that, at a certain epoch (which one could indicate) and in 
certain situations or circumstances, a depositary of the executive authority had to 
seek her approval and obtain after a certain fashion her investiture. 

Is there practically a branch of the public service that is absolutely withdrawn be- 
yond foreign interference f Is not one warranted.! n asking this when in the secondary 
brancheH of the administration, such as the health office, the postal service, the public 
works, European agents are met with that hold an official commission from their gov- 
ernments f 

Indeed, during the twenty years that preceded the last Eastern war the great 
powers conducted themselves toward Turkey as though they had taken up among one 
another the engagement which Russia was later on to invite them to, that, namely, 
of securing within the states of the Sultan a durable and efficacious European con- 
trol.* 

VI. 

There existed, none the less, since the treaty of 185S, a formal text that forbade the 
guaranteeing powers from mixing themselves up in the relations of the Sultan with 
his subjects, and in the internal administration of the empire ; and the Porte did not 
fail to invoke it, as occasion required, against foreign undertakings.^ • 

This resource, it is true, did not at all avail the Porte in its great straits ; but it 
formed a portion of the arsenal of means that the Divan brought into play for divid- 
ing, as occasion required, its ordinary counsellors. So inoffensive as it had remained, 
the Sultan had one day to give up this weapon that the Paris conj^ress had left in his 
hand. On the 31st of March, 1877, the London conference put into a protocol the fol- 
lowing declaration : 

"The contracting parties propose to watch over, through their representatives at 
Constantinople, and their local agents, the manner in which the promises of the Turk- 
ish government shall be executed. If their hope should be ag:< in deceived, such a 
state of things would be considered by them as incompatible with their interests and 
the interests of Europe in general. In such a case, they will take c >nnsel in common 
as to the means that they may deem to be the most fitted to Rccure ihe well being of 
the Christian populations and the interests of general peace.'' 

Not only did these enunciations annul the restriction of the second paragraph of 
Article 9 of the treaty of 185t5, but they substituted therefor an absolutely contrary 
principle, by making out of intervention a common rule wherewith the political and 
consular missions of the Orient were henceforth to inspire themselves, and by repre- 
senting the internal condition of Turkey as being of European interest ^ 

* See enpecially the iDstrnctioDS published in the Blne-Books of 1856 to 1875. 
'See the Revne de Droit Internationale t. XI p 532-560. 

'The affair of the Boaniao Yeli Mehemet The Russian diplomatic asrenteven wrote to the president 
of the Ottoman court-martial thns : " I hope that your excellency, considering tliat this affair has lasted 
too long, will hepUoMd to terminate it during the My-titne of to-morrow " a summons to which one mem- 
ber of the court, Hobart Pasha, responded by publicly protesting against an unheard of interference 
[ingireneel whereby a foreign diplomat sought to " dictate his wishes in a case of life and death, and 
determine the conditions and the time of the sentence of the tiibunal." 

^ Berlin onngress of 1878, prootocols 15, 16, and 18. 

* Particularly on the occasion of the Cretan insurrection in 1867. The Turkish Oovemment brought 
forward the argument by which Busaia had, in 1863, rejected western intervention in the affairs of Po- 
land. 

*It is true that in affixing his signature at the bottom of the protocol of March 31. 1877. the English 
plenipotentiary, filled with a sen^e of the gravity of the resolution, declared that that inntrument 
would be null and void in the eyes of his government if it did not at all have as its result or effect th& 
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Is it necessary to bring oat the fact that promisesi whose falfiUment the powers thas 
ineant to watch over, and in case of need r«;quire, were summed np in a projjrramme 
of reforms that the Porfe had ofiicially comroanicated to them in 1875,^ which pro- 
gramme was for the most part nothing else than a re-edition of the Hatti-Hamayoun 
of 1856! 

Bat the Irddeh of 1875 and the Hatti-Hamayoan of 1856 constitnted veritable char- 
ters defining the political, civil, and religious rights of all Ottoman subjects, without 
distinction of race or worship, and hence no branch of the Turkish administration was 
to escape from foreign control.^ 

The Congress of 1878, whose assembling Turkey had hailed as a sort of deliverance, 
drew tighter the sleeves of the straight-jackets of her autonomy by putting new 
bounds to this '^relative independence,'' in regard to which the British plenipotentiary 
in particular was so exercised.^ Such are, on this head, the principal decisions of the 
Berlin assembly. 

As I have stated at the opening of this research, the constituting authority is the 
essential attribute of every sovereign state. It is by exercising this authority in the 
plenitude of its liberty that a state sets up the principles of its existence and creates 
the organs of its life.'* Now, by the Berlin treaty the Porte has had to give np the 
right of organizing its own self throughout nearly the whole of its European provinces. 

It has given up this right for t^at part of its possessions situated to the north of the 
Balkans, that is to say, for Bulgaria, which without having ceased to figure upon the 
map of its territory, is clothed with the right of establishing its own constitutionid 
compact and of alone conducting its own atTairs. 

It has given up this right, for the time being, as to Bosnia and Herzegovina, both of 
which, whilst kept under its nominal authority, are to be ruled and administered by 
Austria-Hungary. 

It has given it up as to Eastern Ronmelia, upon which has been bestowed a special 
constitution by an international commiHsion. 

It has given it np, in a certain measure, as to Crete, and as to all its other Earopean 
provinces, having formally consented that the organic regulations applicable to those 
different countries shoiild be beforehand submitted for examination to the commission 
for Ronmelia. 

And even in that which concerns the Asiatic provinces, or at least those inhabited 
by the Armenians, it has not only come to an understanding with England in order to 
reform their institutions, but it is also bound to make known, periodically, to the 
great cabinets the measures it shall have taken to this end.'^ 

I will add that the Turkish Government is no longer free in the choice of the chiefs 
called to govern Bulgaria and Eastern Ronmelia, nor even in the military occupation 
of the latter province, the bulwark of its own capital.^ 

I should like to close here the methodical exposition of facts by which I have sought 
to explain and account for the title, and justify the practical aim, of this essay. The 
reader will doubtless sufficiently account for [in his own mind] the exceptional appli- 
cation that has been made in Turkey of this right of interventioUf as to which it is, 
furthermore, impossible to formulate a complete set of precise and invariable rules. 

I may be, however, permitted to cite a last and curious example of that which might 
be called/orei^n collaboration in the Ottoman Empire, 

VII. 

In the midst of the numerous mixed commissions that have followed one upon the 
other in the Orient during the past quarter of a century, and whose useful labors have 
not always had the notoriety they merit, the European Commission of the Danube, 
that has, so to speak, become permanent, occupies a privileged place in the history of 
international relations. 

prevention of war between Bassia and Turkey. On his part, the plenipotentiary of Italy made the 
validity of the protocol to depend upon the maintenance of the concord between the assembled powers. 
In any state of the case, however, the protocol remained obligatory for the other contracting parties. 
War having been once entered apon, it no longer bonnd England and Italy in so far as it contained the 
formal engagement to co-operate in coercive measures ; bat it does not become any the less sore that 
those two powers have recognized, along with tbe others, that the internal condition of Tarkey afl'ected 
the interests of all, and that hence Earope had the right to forearm itself against the dangers that 
might arise therefrom for general peace. They thus formulated an absolate opinion, independent of 
the state of war, from which it was to be logically dedaoed that Tarkey ooald not treat. the Christian 
popalations at its will and pleasure, and that the foreign governments were aathorized, If need be, "to 
intervene in the relations of tbe Saltan with his subjects." 

"in this respect the Berlin roemorandam of May 13, 1876. 

"taking of the Irddeh of 1875 the Duke Deoazes wrote on tbe 10th January, 1876 : *' Never has 
ber entered so completely into the quick of the ills inherent in the administrAtive condition 
'graphic constitution of the Ottoman Empire." 

iression employed by Lord Salisbury in the second sitting of the Berlin congress. 
iHoTuU Law Codified, Bluntschli, Article 69. 

at English circular invites the powers to remind Turkey of her engagements, 
s 3, 16, and 17, of tbe Berlin treaty. 
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At the Vienna conferences of 1855, when the deliherations were broaght to bear upon 
the second point of the peace preliminariesi the Austrian plenipotentiary suggested 
several plans [provisions ^^dispoHtUms "loaloolated to guarantee in an efficacious man- 
ner the freedom of navigation of the jjanube. According to him, the fntnre mixed 
commission, called to exert its action in the delta and at the mouths of the river, ought 
to functionate as an European ayndicate, a term then not in use in diplomatic languagCi 
and which, in the eyes of the Bnssian plenipotentiary, implied certain rights of sover- 
eignty. Beyond this, the delta was to be neutralized, and Russia, the mistress of the 
river mouths, would not have kept safe jurisdiction over its own subjects. Barring 
this imxK>rtant restriction, the Danubian commissioners would have ei^oyed, in the 
widest acceptation, the benefits of exterritoriality. 

At the Paris Congress of 1856, and in consequence of circumstances that I have not 
at all to relate at this time, this programme was not at all adopted in its integrity ; 
bat later on, under the sway of local necessities of a more or less urgent character 
(Turkey had been placed in possession of the mouths), the governments were suocesa- 
ively brought to recognize, for their delegates on the Lower Danube,^ the greater part 
of the immunities and extraordinary attributes which, at the beginning, were to have 
secured their independence as toward Russia. 

There arose out of this understanding upon practical issues a condition of things not 
only exceptional but unique, and which it is not without interest to here n<|fcice.' 

According to the acts of the Vienna Congress of 1815, commissions, set over rivers 
that are cafled " conventional," are composed exclusively of mandataries of the states 
bordering on the river. Purely deliberative (in French diliheraiives, i. e., not having a 
vote but only a right to counsel) in character, such commissions have to discuss and 
recommend all measures dictated by the needs of common navigation. They cannot 
promulgate directly neither laws nor ordinances.^ 

But the European Commission of the Danube, which comprises several agents of 
states not bordering on the river banks, is at one and the same time both [advisory] 
deliberative and executive. As a deliberating body, there is no question touching the 
9 merchant marine upon the river, the examination of which is forbidden it. The com- 
mission elaborates the regulations of police and navigation, the tariffs, and the plans 
of the hydraulic works that it considers opportune. When they have been once voted 
these projects [drafts] become obligatory, and the publication of the same is done by 
the commission itself. 

As an executive authority, its constituents have bestowed upon it a portion of the 
rights of a sovereign administration by entrusting it with the application of its own 
regulations, tariffs, and plans for bettering the river channel. To this end, it has under 
its orders a numerous staff of hands of various specialties, upon whom it confers a 
public character, and who take their oath of office before it. It is assisted by war ves- 
sels stationed at the mouths. 

The European Danube Commission participates in the functions of the three kinds 
of power that represent a state. Not only does it prepare and promulgate in its own 
name the laws that govern, within the limits of the space under its authority, the 
[mercantile] navies of all nations, the execution of which laws it oversees through its 
own agents ; but it also prosecutes all infractions committed against such laws. In- 
deed it has, as a superior tribunal, the right to annul, alter, or confirm the sentences 
pronounced in the name of the Sultan by the inspector of the Lower Danube and by 
the captain of the port of Sulina.'* Its decisions are final, and France has admitted in 
principle that they can be valid in a foreign country. 

In other respects the commission acts as an autonomous government. It at times 
treats with the neighboring states without any intermediary. A direct arrangement has 
been come to between it and Turkey for regulating its relations with the local au- 
thorities. It has entered into telegraphic conventions and conventions of river police 
with the Roumanian administration. It has its revenues, and even its public loans. 
It possesses vast lands, establishments of different kinds, and steamboats flying a 
special flag recognized by most of the maritime powers. It is really a state within a 
state ; and it is — one can affirm it, thanks to this privilege — without precedent that it 
has succeeded in accomplishing a great and fruitful task. 

Thus (and it is on this account that I thought fit to annex this chapter to the short his- 
torical sketch of the interventions that the Divan has successfully '* provoked, toler- 

1 These delegates were then, for Aastna, M. Becke; for France, M. Ed. En^Uiardt; for Great 
Britain, M. Stocked for Prassia, M. Bitter; for Bussia, M. d'Offenberfr; for Sardinia, M. d'Aste; for 
Turkey, Omar Pasha. They had as their secretary general M. Ed. Mohler, and as ohi^ engineer, M. 
Hartley. 

' See in the Remu des deux Mondes of July 1, 1870, the Besearohes or Inquiry [Etade] upon the months 
of the Danube. 

3 See the Conventional Bnle of Government for International Streams, by Ed. Engelhardt, 1879, 
chap. X. 

«By the draft of an additional instrument annexed to nrootoool 341 of the 34th of November, 1879, the 
judgments of the inspector of the Lower Danube ana of the captain of the port of Snlina are to be 
rendered in the name of the European commission. 
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ated, or snstaitied"), Tarkey, reinstated by Earope in its former Danabian territory, 
lias had to give np to Earope the care of therein undertaking and therein carrying out 
a technical, administrative, and financial work, whereof she was deemed incapable of 
working up the plan, or of foreseeing and overcoming the difflcnlties. 

To sum up — ^and it is only simple facts that I have put forward — the Ottoman Porte 
finds itself, as towards the continental powers, in that subordinate situation against 
which France and England had son^ht to forearm it in 1876 at the time of the negotia- 
tions of the three courts of the north in relation :to the pacification of Herzegovina. 
That is to say, that *' the Porte is in tutelage,"' and that " the daily oversight [or sur- 
veillance j whereof it is the subject, in its internal affairs, has reduced to nearly nought 
its sovereign authority."' 

A teaching is unfolded of its own self out of this only too evident conclusion, and 
one could enounce it with the certainty that it is afforded by a long and unvarying 
experience. Nevertheless, before formulating any judgojidnt whatever upon the fate 
of an empire whose existence interests in such a high degree the equilibrium of Europe, 
it is well to take into account, as a whole, the work of renovation by which this em- 
pire has been trying for the past half century to get a place in the family of civilized 
states. Such will be the subject of a third and a longer research which will bear the 
title : History of Reforms in the Ottoman Empire. Paris, in the month of May, 
1880. 4 

Additional Note. — Since these pa^es were written, the foreign missions accredited 
to Constantinople have addressed an identical note to the Porce, wherein they insist 
upon the speedy execution of the clauses of the Berlin treaty relating to the frontiers 
of Greece and of Montenegro, and to the reforms to be introduced into the provinces 
inhabited by the Armenians. That same note informs the Ottoman Government of 
the convocation of a conference intrusted with resolving, by mediation, the territorial 
question upon which the Divan has not been able to come directly to an understand- 
ing with the cabinet of Athens. 
\ 

I Dnke Decazes* dispatch of January 10, 1876. 

*Lord Derby's dispatches of July 14 and September 27, 1876. 
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REPORT 

ON 

THE CAPITULATIONS OF THE OHOMAN EMPIRE. 



GONTnmED FROM VAN DY0K8 REFOBT FOB 1080 OST THE OA^ITTTLATIONS OF TUB 

OTTOMAN FOBTB, 



The Law and Peotoool ooNOEBNiNa Eeal Estate— (Continued.) 

17, OF THIS LAW IN ITS RELATIONS TO THE VABIOUS SOTJBOES OF 

OTTOMAN JTTBISPEUDENCB. 

In order to take up the thread of continuity, I shall repeat a few sen- 
tences contained in "No. 15 of Chapter V, of my report for 1880. 

It has been said and repeated by many that, according to Ottoman 
legislation, foreigners coming to Turkey were until recent times inter- 
dicted from possessing real estate within the territory of the empire. 
Let us see how far this statement is true, when examined theoretically 
by the light of the various sources of Ottoman law or legislation. 

And first of all let us examine the question whether the moslem or 
religious law, the Sharidh, is opposed to the holding by foreigners of 
real estate in moslem countries. 

In Multa^a el AbhuVj page 109, of the Arabic edition printed at Con- 
stantinople in 1252, Anno Hejirae, in the section concerning foreign resi- 
dents {Mu8ta?men) it is laid down that — 

The foreigner may not dwell in our territory a whole year ; and it shall be said to 
him, If thou dwellest a year we will impose upon thee the personal tax {djizyah)] and 
if he dwell a year he becomes ipso facto a tributary {Bliimmi), and he may no more re- 
turn to his own country. Likewise, should it be said to him. If thou dwellest one 
month, or thereabouts, and he does dwell, or buys land and the kharsg-tax of the same 
is imposed upon him, and there is also imposed upon him the djizyah (tax on his per- 
son) for one year from the time of the placing of the kharaj-tax, * * * then, if 
he returns to his own country, his blood has become ipsofetcto lawful. 

Again, the Sharai-JcaMr^ a work on moslem jurisprudence quoted by 
B61in in a note to page 115 of his essay on real estate in moslem coun- 
tries, contains what may be rendered thus : 

If a Mustdfmen (foreigner) buys or cultivates a piece of land, tithe-taxed or kharaj- 
taxed, he must pay the kharaj-tax for the land, and the djizyah-tax for his person; 
lie does not, however, become a Dhimmi by the fact of the purchase of the land, but 
solely *by the fact of cultivating it. The kh araj -tax on the land implies, as to the owner, 
the tax upon the person. 

Finally, the HidAyah (or Guide), one of the chief works of the Hanafite 
school or rite, says in book 9, chap. 6, page 197, as follows : 

If a stranger under protection comes into a moslem country and there acquires a 
parcel of land subject to the tribute, so that the tribute is imposed upon him, he be- 

5 
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comes a Dhimmi, that is to say a subject ; because the tribute upon the laud is the sub- 
stitute of the tax upon the person. * * * Nevertheless he does not become a Dhimmi 
right after acquisition of the land, nor until he commences to pay the tribute ; for a 
fpreigfier may cicquire land for speculationj but by becoming subjected to the tribute he 
subjects himself also to the personal tax for the following year ; for by submitting 
himself to the tribute he becomes a Dhimmi, 

From these texts of moslem jurispudence, it appears clearly that the 
Mohammedan common law (the ^ari&h) does not absolutely forbid 
strangers from acquiring real property in moslem countries, but subjects 
the foreign, purchaser to the payment of the kharajtax on the land and 
then to the payment of the djizyah as to the person. 

But these imposts, the Jcharqj on the land and the djizyah on the per- 
son of a non-moslem, were once for all abolished by virtue of the Hatti- 
Sharif of Gul-Haneh of 1839 and-<tf the Hatti-HamayM of 1856. In the 
earlier of these two charters, the Sultan sought to secure for the prov- 
inces of the Ottomto Empire the benefits of good government by the 
introduction of new institutions that were to bear chiefly upon the three 
following heads : ^1) The guaranties for insuring to his subjects perfect 
security as to their life, their honor, and their fortune : (2) A regular 
method for the assessment and collection of taxes ; and (3) an equally 
regular method for the levying of soldiers and the duration of their serv- 
ice. How the second of these three objects was to be attained the Hatti- 
Sharif determined by further ordaining that — 

Thenceforth every member of Ottoman society should be taxed for a proportional 
part of the impost, to be reckoned on the basis of his fortune and his abilities, and that 
beyond this nothing could be exacted of him. 

And the charter of 1856 further decreed. that. 

The taxes that are exi^ble from all our subjects shall be collected under the same 
designation without distinction of class or creed. 

All religious sects within the Ottoman Empire having been put upon 
the same level in this respect, by the abolition of the above-mentioned 
discriminative taxes, there would thus have been no difference, so far as 
regards Ottoman law, between subjects and foreigners as to the acquisi- 
tion of real estate. Both could have acquired and held this kind of 
property and would have been subject to the same taxation, as is the 
case throughout Christendom. Nor is anything to be found in the ordi- 
nances of the Sultans, whether in those that contain the reforms of the 
so-called Tanzimdt or even in those that are anterior to them, that for- 
bids foreigners from becoming holders of real property. 

Thus, too, in the preamble to the imperial rescript of the 7th of Safar, 
1284, regulating the matter in hand, the holding of real estate is spoken 
of as a right exercised even by foreigners, but concerning which there 
were abuses and uncertainties which it was int^nted to remedy : 

With the object of developing the prosperity of the country, to put an end to the 
difiScnlties, to the abuses, and to the uncertainties which arise on the subject of the 
exercise by foreigners of the right to hold property within the Ottoman Empire.* 

Whatever explicit prohibitions there are against foreigners holding 
real estate in Turkey, they should be sought for in the European de- 
crees that forbid Europeans to establish themselves fixedly and perma- 
nently in moslem lands, perhaps for fear that they would definitely 
abandon their own country, or perhaps, too, out of fear that they would 
by compulsion or for some other motive change their religion, but more 
likely in order to avoid coming into embarrassing collision with the 

* See the French text and not our English translation given in the President's procla- 
'tion of October 29, 1874. 
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stricter teaching of moslem law, whereby a stranger who pays the 
Icharadj on his land must also pay the djizyah on his person and thereby 
becomes a Dhimmij who can no more, under pain of death, return to his 
home (see above the quotation from Multaga el Abhur). 

Thus we read in the French ordinance of the year 1781, title II, ar- 
ticle 26, as follows : 

His Majesty forbids his subjects established in the sea-ports of the Levant and of 
the Barbary states from there acquiring any real estate or fix^ property other than 
the honses, vaults, magazines, and other property necessary for their lodging and for 
their goods and effects, under pain of being sent back to France. 

Art. 28. His Majestv forbids all his subjects from taking any land or other objects 
by farmage, whether from the Great Lord (Sultan), the Barbary princes, or their sub- 
jects, or from ent'Sriug into any partnerships with the farmers, tenants, or others, under' 
pain of being sent back to France. 

According to this ordinance it was held that the French could acquire 
houses, stores, &c., and hence that the right of holding real property in 
general was not forbidden them, but only that of holding lands or im- 
movable estate beyond what was necessary for carrying on their com- 
merce. This very prohibition by a European ruler would seem to prove 
that the Ottoman law did not stand in the way of foreigners acquiring 
immovable property in Turkey. Indeed, such a prohibition on the part 
of a European legislator would have been needless if it had existed in 
the laws of the Ottoman Porte. That it was contained in the former 
implies that the acquisition of real estate by foreigners in Turkey was 
possible so far as the local law was concerned. 

Mweover, the actual facts demonstrate the truth of what has just 
been said, for throughout the Ottoman Empire, but particularly in Egypt, 
a not inconsiderable quantity of real estate had belonged to Europeans 
long before the imperial rescript of 1284 A. H. Under the rule of the 
Mohammed Ali' dynasty in Egypt, besides having given away not a few 
pieces of land to Europeans, the government itself conveyed others 
to them and executed the contracts in the premises, in which the rights 
of ownership of the Europeans were fully recognized. 

How, then, did it get to be held that within the Ottoman Empire 
strangers (foreigners) were forbidden from acquiring real property, if the 
law was not against their so doing? 

This opinion arose probably out of the circumstance that very many 
governmental authorities, and especially the subaltern officials, out of 
fanaticism and hatred to foreigners, threw obstacles in the way of for- 
eigners acquiring landed property, and would not allow the same to 
appear on the state register in the name of the foreign purchaser. Thus 
during the rule of Abbas Pasha in Egypt orders were given to the cadis 
(judges) to grant no hodjet (title-deed) to those Europeans who had 
bought houses or lands from the natives ; and although they remained 
in the possession and enjoyment thereof, no one daring to molest them, 
yet during the rule of that viceroy the public contracts of conveyance 
could not be executed between the buyer and seller before the cadis, or 
judges. 

But these were mere obstacles of fact, arbitrary and unfounded in 
law, and which lasted only for a time. Indeed, right after the death of 
Abbas Pasha the government of his successor. Said Pasha, revoked 
these orders and the hodjets (title-deeds) were granted again and con- 
tinued to be granted to Europeans without difficulty. Perhaps it was 
from similar purely arbitrary acts and from ignorance of moslem laws 
that the erroneous opinion arose throughout Europe that Ottoman law 
denied to foreigners the right of holding real estate in Turkey. 

But even these obstacles of mere fact should have been no longer 
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possible in the presence of the clear provision of the Hatti Hamayttn of 
1856, which declared in its twenty-eighth article that — 

As the laws which goyem the purchase, the sale, and the possession of real prop 
erty are common to all Ottoman subjects, it is liKewise permitted to foreigners to 
possess real estate by their conforming to the laws of the land and to the regulations 
of the local police and by their paying the same taxes as the natives, after, however, 
the arrangements in the premises shall have been made between my government and 
the foreign powers. 

By this article of law the Ottoman Porte did not introduce a new right ; 
it had done nothing more than confirm what the already existing and 
anterior laws had provided for, and at the same time it prevented the gov- 
ernmental anthorities from thenceforth laying obstacles in the way of 
their application. Indeed this article did not as much as declare that 
thenceforth foreigners would be permitted, to hold real property. It 
went no farther then to enunciate, as an existing rule, the right of for- 
eigners to possess landed estate in Turkey: '^It is equally permitted to 
foreigners to possess real estate/' 

Furthermore, this right to possess, recognized to foreigners was sub- 
erdinated by the said law to certain conditions. What are they, and 
how ought they to be interpreted! 

These conditions are two : 1. That foreigners shall comply, in the 
exercise of this right, with the laws of the land, and with the regula- 
tions of local police (En se conformant aux lois du pays et aux i^gle- 
ments de police locale). 2. That foreigners shall pay the same taxes as 
the natives; after, however, an agreement in regard to such taxes should 
have been arrived at with the foreign powers (St en aquittant les m^mes 
droits que les indigenes, apr^s toutefois les arrangements qui auront lieu 
entre mon gouvernement et les puissances ^trang^res). 

The first of these conditions is in accordance with the sound princi- 
ples of right. It is a consequence flowing out of the universally ad- 
mitted rale that real property must stand entirely under the laws of the 
country where it is situated. 

Nevertheless, it should be remarked that when the laws of the land 
are spoken of the capitulations and treaties of the Porte with the 
foreign powers ought also to be counted among these laws; for such 
diplomatic instruments constitute a positive law existing within the 
Ottoman Empire, which cannot be set aside or departed from without 
the consent ot these powers. Wherefore, whenever it is a question of 
applying to foreigners, possessors of real estate, a law promulgated in 
Turkey, this ought so to be done that such application shall not clash 
with the capitulations and commercial treaties, but be in harmony with 
them. The full importance of this observation will be hereafter seen 
when we come to speak more folly of the provisions contained in the 
law and protocol, and of their consequences. 

The second condition also, that relating to taxes, appears quite reason- 
able, and seems to be such as to leave no room for serious difficulties. 

In fa<;t, what could be desired more equitable than that foreigners be 
subjected on this head to the very same treatment as the natives f To 
lay claim to a better and more advantageous treatment would be indeed 
exorbitant. 

On the other hand, this condition, so equitable and reasonable in ap- 
pearance, did seem to clash against the literal provisions of the capitula- 
tiions, which declare that foreigners are to pay throughout the Ottoman 
Empire no other imposts and taxes than those indicated in them. Thus, 
in the French capitulations, Article 63 is worded as foUows : 

The French merchants and others dependent upon France shaU be able to travel 
th the passports given them; • » • without that this kind of travelers, keep- 
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ing within the bonnds of their duty, may be disturbed for the tribute called hhara^f 
not for any other impoBt; and when they shall, in accordance with the imperial capit- 
ulations, have goods subject to duty after havine paid the duty thereoui according to 
usage, the pashas and cadis and other officials snail not hinder their passage. 

And still more clearly in the English capitulations. Article 13: 

All Englishmen or British subjects, married or not married, who shall dwell or reside 
in onr states, whether they be artisans or merchants, shall be exempt from every kind 
of tribute. 

The Austrian capitulations are in this respect more explicit than all. 
Article 35 reads thus : 

By virtue of this sublime capitulation, the consols, vice-consuls, interpreters, and 
merchants of his sacred royal Csesarian majesty, and all the servants that are now 
actually in their service, shall be free and exempt from all tribute or other imposts. 

By reason, therefore, of the capitulations, all foreigners residing within 
the. Ottoman Empire, after that they have paid the duties of custom 
upon the goods that they import or export, are no more subject to any 
tax or impost, whether personal or other, although the natives do have 
to pay it. 

This is clearly contrary to the practice which obtains throughout 
Christendom. But how many of the provisions of Ottoman international 
law differ from those of European public law f Nor is it to be wondered 
at, seeing that the two systems of law difier essentially and are based 
upon quite dissimilar principles, as has been already shown in another 
part of this report. (See report for 1880.) 

It is not difficult to discover the reason for this dissimilarity in the 
matter of imposts and taxes between the states of Christendom and the 
Empire of Turkey. In the former countries taxation has been from very 
early times based upon certain and precise rules; is in no way arbitrary 
or vexatious, however onerous it may sometimes be; it is made use of 
as a means for supplying the needs of the state, and the caprice of rulers 
has but little control over it. This being so, the states of Christendom 
could find no difficulty in accepting the principle of reciprocity for those 
of their subjects who went to foreign countries, and were well able to 
embrace the maxim that their subjects should be treated like the na- 
tives. 

But matters took a different course in the Orient, for the reason that 
it is under moslem rule ; and where this domination exists taxation, 
whether of person or of property, has never been fixed after a regular and 
rational method. It has always been left to the arbitrary caprice, not 
•exactly of the sultans, but of the provincial governors. Thus, frojn. the 
earliest times, the system of farming out the taxes has been followed, 
and provided the required sum reached the treasury from a province, 
the tax-farmers were at liberty to exact whatever they chose,. and there 
was no limit or shelter against their greed. K recourse was had to the 
provincial governor, he himself was receiving large sums from these very 
tax-farmers, and joined with them in vexing and worrying the poor sub- 
jects. 

But this was not the worst side to the matter of taxation in the Otto- 
man Empire. The taxes were not the same for all subjects. Those of the 
moslem religion were exempt firom many imposts that weighed griev- 
ously upon the subjects of all other creeds. The rayahSj tiliat is to say, 
Christians and Israelites, were subjected to so many taxes of different 
kinds, both of person and of property, that could not be borne ; even 
the manner of exaction was humiliating and degrading. (See last year's 
report.) 
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Moreover, foreigners, whether Christians or Israelites — and all who 
came from Europe were either of the one or of the other belief — had to 
be placed, according to nioslem law, upon the same footing as the non- 
moslem subjects. They were called musta? merij that is to say, seekers of 
security and safety for their lives and persons, for without a promise of 
security or safe conduct from the ruler, the non-moslem stranger could 
not remain in Islamic territory, any one being free to kill him ; and this 
amdn or personal security was to be granted him by the ruler only on 
condition of his being treated like the native non-moslem subjects, and 
therefore of his submitting to all the avanies and taxes to which the lat- 
ter were subject. 

Such being the case, it was not possible that the European powers 
who had dealings with the Porte and negotiated capitulations with it, 
should have consented to the subjection of their subjects to the same 
taxes as the natives, and more especially to those laid upon the non- 
moslem natives. To have permitted this would have been to make it 
impossible for them to come and establish themselves upon moslem 
ground for the purposes of commerce or otherwise. 

Herein lies the why and wherefore of the express terms of the capit- 
ulations that, with the exception of the duties of custom, the European 
should be subjected to no impost or tax in Turkey. 

On the other hand, the customs duties were, and continue to be, fixed 
at a figure suflBciently high to so make it that foreigners residing in 
Turkey do contribute in their turn also towards the ordinary taxes of 
the country, not, however, under the name of tax or impost, but under 
that of customs duties. 

From this standpoint it is not perfectly correct to say, as Ottoman 
governments are wont to often state, that foreigners are free from taxa^ 
tion, while their own subjects are not. The foreigner is taxed, but in- 
directly and under the head of duties. 

It was necessary to have recourse to this system because of the bad 
systems that obtain throughout Turkey as to the taxes. Until, there- 
fore, the system in vigor had been changed by common agreement be- 
tween the powers and the Porte, it was not possible to subject foreigners 
possessing real estate property to the burdens of taxation which weighed 
upon that owned by the native subject. Indeed in the Hatti-Hamaynn 
of 1856 it was expressly declared that without this previous arrange- 
ment the imposts and taxes upon real estate were not be be exacted. 
It only remains, therefore, to see how this agreement was effected. And 
here we come again to the imperial rescript of the 18th of June, 1807, 
A. H. 1284. 

This ordinance has the form and character of a project or draft drawn 
up by the Porte for applying to the exercise by foreigners of the right 
to hold real property in Turkey, the two conditions spoken of above that 
are contained in Article 28 of the Hatti-Hamayiin of 1856. Indeed, 
Article 5 of the rescript of 1284 says, in so many words: 

Every foreign subject shall enjoy the benefit of the present law as soon as the 
power of which he is a subject shall have adhered to the arrangements proposed by the 
Sublime Porte for the exercise of the right to hold property. 

The powers have fully accepted the draft as it was presented by the 
Porte, subject to the limitations, precautions, and definitions contained 
in the protocol,* and the consequence is that two of the principal privi- 

* The protocol, however, says : " It is well understood that these restrictions do not 
concern cases which have for their object questions of real estate, which shall be tried 
-nined under the conditions established by the law." 
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leges theretofore belonging to Europeans and to citizens of the United 
States within the Ottoman Empire hat^e been lost, or at least greatly 
curtailed. These are, the privilege of exemption from every import 
other than the duties of custom, and that of being judged, in suits where 
they are defendants, or in suits where the question turns upon a matter 
of real estate between two foreigners, by the consular tribunal of the 
defendant.* Both these privileges had been accorded to foreigners by 
the capitulations and by long standing custom and usage. 

In fact the second article of the law or imperial rescript ordains, with- 
out the slightest ambiguity, that foreigners who are owners of real prop- 
erty are bound— 

1. To comply with the requirements of all laws and regulations, exist- 
ing or that may hereafter be ordained, concerning the enjoyment, trans- 
mission, alienation, or hypothecation of real estate. 

2. To pay all imposts and charges of every sort and under whatever 
form or name that are laid upon or that shall hereafter be laid upon city 
or country real property. 

3. To submit themselves completely to the jurisdiction of the Ottoman 
civil tribunals in every question relating to real property, whether as 
plaintiffs or as defendants, even when both parties are foreigners and no 
native is interested. 

In short, they are in all things (says the law) to hold real estate by the 
same title, on the same conditions, and under the same forms as Ottoman 
owners, and without being able to avail themselves of their personal 
nationality, except under the reserve of the immunities attaching to their 
persons and movable goods according to the treaties. 

In other words, foreigners residing within the Turkish Empire and 
owning real property therein continue to be foreigners as to their per- 
sons and movable property, but are just like natives as to their real 
estate. It becomes necessary, therefore, to see what are the laws and 
principles that govern the rights of foreigners in each of these two dif- 
ferent aspects. 

But having in last year's report treated fully of the capitulations and 
treaties of the Porte with foreign powers, that is to say, of Ottoman 
PUBLIC INTERNATIONAL LAW, J must uow first treat of the private inter- 
national law of the empire '^ that is to say, of the sum total of the rules, 
principles, and norms in accordance with which are to be decided all 
cases where a conflict arises between Ottoman private law and the pri- 
vate law of Christendom in the private relations and dealings of Otto- 
man subjects and foreigners residing in the Turkish Empire one with 
the other. 

After this I shall have to treat of the position of foreigners in the 
empire as holders of real property, and seeing that under this aspect 
their position does not differ from that of the native, it will not be amiss 
to give in this connection a general outline of the constitution or organ- 
ization of the Ottoman Empire. To do which it will be necessary first 
to lay before the reader a concise sketch of the fundamental principles 

■ ■■■---J ■—■■■■■■■ I ■■■■■■■— ■■■■^■■■■■■■■■1 ■ ■■■■ ^ - -I — — ■ — - ■»■ I. ■■-■■—--__— I , ■■ ■ ■ 

* The law says, Article II, Par. 1, that the legal effect of the equality of foreigners 
with Ottoman subjects in all things that concern their landed property goes as mr as 
the laws or police regulations or municipality regulations which govern or may here- 
after govern even the transmission of landed property. And Article IV savs: "For- 
eigners have the privilege to dispose, by donation or by will, of that real estate of 
which such disposition is permitted by law. As to ttiat real estate of which they may 
not have disposed * * * by gift or testament, its succession shall be governed iu 
accordance with Ottoman law." Even when there is no will, the real property of the 
deceased is to go to the heirs who are such, not according to the law of the person, but 
according to the law of the land. 
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of law that underlie the whole fabric of the Ottoman state, and then 
to examine the common law of the country, and the various other author- 
itative rules that govern and regulate the matter of real estate. In other 
words, I shall have to treat, first, of private international law in Turkey, 
and afterward, of Ottoman law, both public, internal, and private inter- 
nal, and, finally, of the reforms and changes tibiat have taken place in 
the laws of the empire during the past half century. { 



PABT II. 

OTTOMAN PRIVATE INTERNATIONAL LAW. 



YI. Of Pbivate International law in the Ottoman Empire. 

The cases of conflict between the private international law of Christen- 
dom and that of the Ottoman Empire must be very many and much 
more frequent than in Christian countries; the question must often arise 
as to which is the law to be applied in the relations and dealings between 
Ottomans and Franks. The cases of conflict must be much more fre- 
quent than in Christendom from the circumstance that, owing to the 
privilege of jurisdiction accorded to Franks, very many consular tribu- 
nals are established upon Ottoman territory, belonging to diff'erent 
nations, and required to apply most dissimilar laws. 

Although there is no positive private international law in Christendom, 
yet it exists as a science, and has reached to stlch a state of perfection 
that it is an easy matter for the courts of law to decide, by the light of 
its rules and data, any question that may arise out of the conflict of vari- 
ous laws. Besides, in every country of Christendom, the courts have 
established such and so many precedents of jurisprudence that they 
could be codified, as has been already attempted by some learned men. 

But this science of the international law of Christendom cannot be 
invoked in Turkey. Owing to the differences between the Ottoman 
public international law and that of Christendom, the private interna- 
tional law of Turkey certainly cannot agree with that of the Christian 
nations. The difference* is, in fact, very wide. It is, therefore, better 
to leave aside the science of the international law of Christendom and 
try to build up the theory of Ottoman private international law upon 
other bases. 

To this end it is necessarj^ to take, as a point of departure, some of 
the principles of international law relating to the encounter and conflict of 
civil laws, and especially those that determine the legal or judicial status 
of foreigners residing in Ottoman lands. For if this legal status or 
position be once determined, it will be possible to proceed with certainty 
to build up the theory of Ottoman private international law in the most 
of its consequences and deductions. 

Now, in order to find out what is the legal status of foreigners resid- 
ing in the Levant, and scientifically define the same, they must be di- 
vided into two classes ; that is to say, into foreigners clothed with a dip- 
lomatic, \0r practically held to be clothed with a diplomatic character, 
and into foreigners who are simply private individuals. And inasmuch 
as ambassadors and public ministers accredited to the Sublime Porte 
do not differ essentially as to their attributes and privileges, from those 
residing near the powers of Christendom, there is no need of here consid- 
ering them; the inquiry regarding persons clothed with a practically dip- 
lomatic character must of necessity be limited to the consuls of the 

Christian powers residing within the Ottoman Empire. 

13 
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Among the agents, functionaries, or officials of their respective gov- 
ernments, the consuls of Christian powers residing in the various places 
of the Levant constitute a class by itself, which differs essentially from 
that of consuls residing in Christendom. It can even be said that it dif- 
fers much as the modern institution of consulates (as it is now-a-days 
generally constituted) differs from that which existed in the middle ages. 
{See last year's report.) 

It will not be amiss, therefore, to delineate, in brief outline, the posi- 
tion of consulates in the towns of the Levant ; for upon the fixing of this 
point of public international law depend to a great extent the rules or 
forms that are to serve as a guide in determining the judicial status of 
foreigners, other than consiSs or diplomatic agents, residing in those 
places. 

The consuls of Christian powers appointed to reside at various points 
within the Ottoman Empire, whether in the provinces or in the tributary 
States, are or may be considered to be pubhc n^inisters ; they enjoy the 
prerogatives of ambassadors and receive to this end a Bira'at from the 
Sublime Porte in which they are described by tbe title of Balios-bey* 
or Consulus-bey. By reason of these prerogatives their houses are an 
inviolable asylum against the laws and officials of the country; they are 
■exempt from all customs duties, and cannot be arrested or tried by the 
Moslem authorities. They enjoy all these rights to a far greater degree 
and more unlimited extent even than ministers who reside near the 
courts of Christendom. , Hence it may be held that these consuls possess 
all the fundamental rights that, in public law, grow out of the character 
of public ministers, namely, personal inviolability, exterritoriality, aud 
those honorific rights that form a part of the diplomatic ceremonial. 
By virtue of these rights, consuls and their families, including all the 
members of their household, their suite, their dwellings, and their house- 
hold furniture are considered as wholly outside of the territory of the 
State ; they are not amenable, neither in civil nor in criminal actions, to 
the local authorities nor courts, whether such actions be brought against 
them by government or by private individuals. 

From the same principles is derived the right of consuls to the free- 
dom of worship, that is to say the right to have a chapel in their houses, 
and to admit all persons of their religion who may desire to attend di- 
vine service therein. 

These prerogatives of consuls in the seaports and towns of the Levant 
are common to public ministers in general. But above ^nd beyond 
all this consuls have both dvil and criminal jurisdiction over their fellow- 
citizens who cannot, whatever may be the cause or motive, be taken 
before the local courts. If the treaties alone had to be consulted on 
this point, criminal jurisdiction would not belong to the consuls of every 
Christian power in the case of an offense committed by a foreigner 
against a Moslem; nor would the consuls have civil jurisdiction in suits 
between foreigners and natives. But constant practice and ancient usage 
removes all doubt in this respect and has had the effect of quietly es- 
tablishing the maxim that the native plaintiff shall apply to the forum 
of the defendant, which, in the case of a foreigner, is his consul, for 
the hearing of his claim.* 

* This title was at first given to tbe ambassador of Vienna at ConstaQtinople, whose 
name was BailOy which the Turks corrupted into BaliOf adding to it the title of bey. It 
is now extended to all the European ambassadors accredited to the Sublime Porie. 

* Or to the mixed tribunals of commerce. In all civil suits the native plaintiff would 
apply to the same civil court, and the foreigner would be cited to appear, through his 
consul ; and the consul would be requested by the court to send the foreigner, accom- 
panied by the consular interpreter. 
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In the exercise of criininal jurisdiction, theconsuls of the United States, 
of Great Britain, and of France have, throughout the Levant, power to 
try and judge criminal cases. The powers of the consuls of the two first- 
named countries in all criminal affairs are very extended. Those of the 
consuls of France to try and judge are limited to minor offenses and mis- 
demeanors; in all heinous offenses the consul makes the preliminary 
instrttction and sends the accused, together with the written evidence, 
to the court at Aix. 

In the exercise of civil jurisdiction they have all the powers and attri- 
butes of justices of the peace, of tribunals of first instance, and of tri- 
bunals of commerce. They are authorized to try and decide suits, 
involving no matter what sum or no matter what kind of controversy, 
save possibly the matter of divorce.* 

The same may alao be said of the Austrian and Italian consuls. And 
other nations give even greater latitude of jurisdiction to the consulates- 
general, for the sentences pronounced in the first instance by the consul 
are brought up in appeal before the consul-general, sitting with four or 
more assessors or associates, who form the appeal court. 

Finally, the consuls of Christendom residing in the Levant have, be- 
side the powers and duties of police magistrates, a very extended vol- 
untary jurisdiction, whether in the matter of the tutelage of minors, 
family counsel and advice, authorization to married women, adoptions, 
or the charge of estates and goods of those dying intestate within their 
district. They keep the records of marriages, births and deaths; gi*ant 
attestations of life; authenticate documents issued by the local author- 
ities; perform all the functions of notaries public for the authentication 
of deeds and instruments of both a public and private nature; they 
prove last wills and testaments; have almost unlimited powers and 
duties in all questions regarding the masters and crews of the mercan- 
tile marine; and grant, issue, or at least visa, all passports. 

From this short enumeration of the powers and duties of consuls in 
non- Christian countries, the importance and responsibility of their trust 
becomes clearly apparent. The office they hold comprises within itself 
as many different attributes and functions as are in Christendom exer- 
cised by as many distinct departments, constituted each on a large scale. 
In reality the prerogatives of Levant consuls, if thoroughly examined, 
will be found to embrace, beside the attributes of diplomatic ministers, 
those of notaries for private deeds and instruments, of chiefs of police, 
of mayors in civil matters, of commercial tribunals, of criminal courts, of 
justices of peace, and, in general, of all those iDOwers and duties which 
appertain to the preservation of law and order, of peace, tranquillity, and 
security in the community or colony of which they are at once the judi- 
cial and administrative head. So that a consulate in the Levant is 
indeed the seat of government, on a small scale, for all those who are 
subject to the flag of the nation which established it, and the consul 
himself is at the head of this complex institution. 

It is indeed difficult to understand how such an extraordinary combi- 
nation of powers and duties can be all united in one and the same per- 
son. And in places where some of the European colonies have reached 
a considerable size it becomes exceedingly difficult, not to say impossi- 

* Even in Egypt, where mixed tribunals of a very unusual type have been intro- 
duced, consuls still have criminal jurisdiction over their fellow-citizens, except in 
cases where the offense is committed against the magistrates or officers of the reform 
tribunals during the performance of their duties as such; and they still possess exclu- 
sive jurisdiction over all suits, alike civil, commercial, and criminal, where both par- 
ties are of their own nationality.] 
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ble, for a single individual, though endowed with unusual energy and 
ability, to attend thoroughly to the many and weighty matters con- 
nected with such varied charges. 

England has established consular courts, under the presideuiSe of con- 
sular judges, as a distinct branch of the service in the Levant. The 
French Government follows a system whereby its consular service in the 
East is composed of consuls-general (for diplomatic or so-called political 
work) of consuls, vice-consuls, chancellors, pupil-consuls, and a suffi- 
cient corps of interpreters and clerks for judicial matters and other con- 
sular business. Germany, Italy, Austria, and most of the other powers 
have nearly the same system. 

Of all consular institutions in non- Christian countries, those kept up 
by the United States are probably the worst organized and most under- 
manned, for a consul or a consul-general (as the case may be) assisted 
by one paid interpreter, and one salaried clerk (and not always even a 
clerk or an allowance for one) constitute the whole personnel that has to 
perform the multifarious official, semi-official, and extra-official labors 
as well as quasi diplomatic, judicial, and consular functions that are 
required of him, not only by the law and statutes, but that devolve upon 
him by custom and are naturally and unavoidably expected of him by 
his fellow-citizens in countries where the foreigner must have recourse 
to his consular authority in every matter, however remotely connected 
it may be with the government or people of the country in which he re- 
sides. 

Perhaps it is owing to the hitherto limited interest in foreign trade 
that the United Stat^ have not sufficiently appreciated the importance 
of consulates in non-Christian countries and the need of revising the 
statutory provisions in this respect. 

Having thus determined the judicial status of the consuls of Christen- 
dom iQ the East, as viewed from the standpoint of public international 
law, we can pass over to the task of defining or determining the legal 
position or status of Europeans and Americans residing in the Levant 
who are not clothed with a public character. 

If to this end we should wish to have recourse to the principles of the 
jus intemationale of Christendom, we would have to arrive at the fol- 
lowing results : That foreigners dwelling within an independent State 
enjoy the protection of its laws, but are at the same time subject to these 
laws in so far as they relate to penal matters and affairs of police ; are 
furthermore subject, in many of the dealings of. private life, to the civil 
laws also; and are under the jurisdiction of the tribunals of such State.* 
For which reasons it is held in public law that under certain aspects 
and in a certain sense foreigners are considered as subjects of the 
State in whose territory they are. (Subdite secundum quid,) 

Nothing of the kind, however, obtains as to foreigners residing in the 
the Ottoman Empire; in no sense and under no aspect can they be con- 
sidered as subditi secundum quid, for they are subject to none of the 
civil or criminal laws of the State, and are wholly beyond the jurisdic- 
tion of the local courts. 

How then is their juridical position to be defined under the terms of 
of the science of international law ? Can there be formulated, by the 
light of the law of nations, a general and scientific principle that will 
serve as a criterion and starting point for solving the various disputes 
that must needs come up over the conflict between the territorial laws 
Ottoman dominions where foreigners reside and the laws of their 
ntries ? 



* Wheaton : Part II, Chap. ii. 
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If such a scientific definitioQ can be found, a sure basis will havebeea 
got from which to unfold the rules of private international law that are 
tp be invoked in countries subject to the Ottoman Porte, whether as to 
controversies that may arise between foreigners and Ottoman subjects, or 
between foreigners of different nationalities amongst one another. 

Snch a definition may be had ; and what has been already said paves, 
in a great measure, the way towards formulating it. 

In public international law there is a fiction by virtue of which sucli 
and such a one is considered as having never quitted his own country, 
although he may have transferred his residence elsewhere and estab- 
Ushed. his domicile in another State. This fiction of law is called extra- 
territoriality ; ♦ and public law applies it to diplomatic agents accredited 
at foreign courts. 

The Bomans admitted to a certain extent such a fiction of law and 
qualified it by the expression jus domum revocandi ; they held that the 
legates or deputies of the provinces who betook themselves to Bome 
should have the right to dechne the competence of the tribunals of that 
city, and get themselves tried by the tribunals of their own country, 
both in matters civil and criminal.t 

Now it is this fiction of law which is to be applied to foreigners of 
Christendom residing in Turkey in their dealings with the government 
of the country, inasmuch as they enjoy all the privileges that are com- 
prised in the term extraterritoriality. In order to be convinced of the 
truth of this statement one need only examine the position that is as- 
signed to foreigners and fixed for them by the treaties stipulated with 
the Porte and by long-established usage, and compare the same with the 
prerogatives that go along with extraterritoriality, as it is understood 
and recognized by public international law. 

The fiction of law called extraterritoriality consists, according to Gro- 
tius,t in this, that, in derogation of the general principle by which every 
one who dwells within the territory of another [state] is subject to the 
laws of the same, there are persons who are held to be as though outside 
of the territory and, as it were, not dwelling therein, although they remain 
in it, and hence that they are not under the laws of the people among 
which they live. 

And this is true of foreigners from Christendom residing in Turkey. 
For, although dwelling ihere, they are nevertheless not subject or amen- 
able to the laws of the land, and are governed by the laws of their home 
country, so that, viewed juridically, they can be deemed as being quite 
outside of Ottoman territory. They are entirely independent of the 
jurisdiction of the local courts, for they can only be brought before the 
consular authorities, or by and with the knowledge or co-operation of 
the consular authorities, whose powers, as has been seen above in the 
enumeration of their attributes, are in this respect immense throughout 
most non-Christian countries. These extensive prerogatives and attri- 
butes show how fully independent foreigners are of the local govern- 
ment and laws, for without such independence these powers could not 
be exercised over them by the consuls. 

• Wheaton : Part III, Chap, i, $ 14. ~ 

tHefter: Public International Law, $ 205. 

IGrotius, de Jure Belli, et pacis, lib 2, cap. 18, $ 4. ^^Quare omnino ita censeo, pla- 
euisse gentibus, ut communis mos, qui quemvis in alieno territorio existentem, ejus 
loci territorio subjicit, exceptionem pateretur in legatis, ut qui sicut fictione quadam 
babentur pro personis mittentium, ita etiam fictione simili constituerentur quasi extra- 
territdrium, unde et civili jure populi ad quern vivunt non tenentur." Ana in note 25 : 
''Haberentur et considerarentur, quasi non habitarent nobiscum, neque in finibng 
nostri territorii essent.'' 

S. Ex. 87 2 
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But it is best to go into a summary enumeration of the prerogatives 
tbat are comprehended under the word extraterritoriality, in order to 
show that they are all accorded, either by treaty or by usage, to Euro- 
peans residing in Turkey. 

1. One of the consequences of extraterritoriality is this, that those 
who enjoy this prerogative are not obliged to follow the laws of the land 
where they are as to the form of deeds and instruments relating to their 
persons and goods.* Neither are Europeans in Turkey bound to follow 
these laws ; they may, as regards the form of deeds and instruments, com- 
ply completely with the laws of their own country.t 

2. No action can be brought against a European before the courts of 
the country; the local authorities can neither proceed to arrest his 
person nor to sequester his goods; nor may the officers of the law enter 
into his house; for it is considered outside of the territory, like that of 
an ambassador. These are so many privileges comprised within the 
term extraterritoriality and enjoyed by diplomatic agents4 In such 
cases the European can be prosecuted through the consular authorities 
alone, which possess the powers and attributes required in the premises, 
and are hence considered as being at once political and judicial authori- 
ties.§ 

3. A European resident in Turkey continues to belong to his own 
country and has his domicile there, for his domicile is considered to be 
that of the consul in authority over him ; and it is the judge of this 
domicile who exercises full jurisdiction over him, and through whom 
his estate or his heritage is administered. All this is also true of public 
ministers residing abroad. || 

4. The same as with ambassadors, fl it is only the real property of the 
European situate in Turkey that is subject to the laws of the land. 
Hence we see that in the matter of real-estate taxes, Europeans are to 
pay them the same as Ottoman subjects. But even here there is, by 
usage, an exception in favor of the European ; for throughout Egypt, 

* Fcelix : Droit International, liv. 2, lib. 2, $ 240. 

tin the capitulations of the Ottoman Porte with France of 1740, in article 23, the 
case is contemplated where a Frenchman goes before the local authorities for the 
execution of contracts. But nowadays this does not happen save in matters of the 
purchase or sale of real property for which a hodjah or title-deed is needed. This deed 
of conveyance of immovable property is made out at the Makkamah (law court) of the 
country. 

t Fcelix: Droit International, $. 214. 

$ Even where a civil complaint is brought by an Ottoman subject against a European 
before the Madjlis Da'dwi, called also Madjlis Tamyiz-el-HukkoClk, the summons for 
the European to appear before it is sent through and by the administrative or civil 
governor of the place to the consul, who is there in invited to send the defendant to the 
tribunal, accompanied hy the consular dragoman, who sits as a member ad hoc of the 
tribunal, and signs, or refuses to sign (as he thinks justice requires him to do), the 
mazhatah or judgment in the case. [See especially the Vizirial decree of 22 Rabi 
First, 1292, April 29, 1875, concerning assistance of dragoman, given on page 98 of 
part 5, or appendix to Ottoman legislation, printed at Constantinople, office of Journal 
Thraki, 1878.] And where the affair is serious or important, the consul can himself 
insist on being present and taking part at the trial. Moreover the execution of the 
sentence, if it be rendered against the foreigner, belongs to the consular authority. 

According to the French capitulation of 1740, article 65, in case of an offense com- 
mitted by a Frenchman against an Ottoman subject, the authorities of the country 
could take cognizance thereof and try him; but usage, and the provisions of the 
capitulation with the United States and others has completely done away with this 
method, and nowadays both the prosecution and the sentence must issue from the 
French authorities. In correctional matters the consul is competent ; for more heinous 
offenses the consul, like a police magistrate, or ^^juge d^inatructionf" takes down all the 
evidence and sends both the accused and the papers of the case to the court at Aix 
for judgment. 

llWheaton: Part III, chap, i, $ 14; and Fcelix: Droit International, $ 214. 

ir Fcelix: qp.Ht.j $ 216. 
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at least, if not also in some other parts of the empire, they pay no tax at 
all upon their houses or city property, but only that upon agricultural 
lands.* 

5. Even as the European is exempt from the civil jurisdiction and laws, 
local or territorial, of the Ottoman Empire, he is likewise exempt from 
all penal and criminal laws and jurisdiction. Although the greater part 
of the capitulations of the Sublime Porte with European powers uphold 
the subjection of the European to the local, penal, and criminal laws 
and jurisdiction in cases of oflfenses committed against an Ottoman sub- 
ject, still it has been hitherto settled by usage, and also clearly deter- 
mined by some of the capitulations, that no European can be arraigned, 
prosecuted, tried, or judged, and not even arrested (except in flagrante 
delicto^ and then, too, the offender is to be, without delay, handed over to 
his respective consular authority) by the law officers of the land. When 
an offense is committed by a European, not only against another Euro- 
pean, bnt also against an Ottoman subject, the offender is to be tried 
and punished by the laws of his own country.t 

These exemptions are identical with those enjoyed by a public min- 
ister in virtue of the principle of extraterritoriality. J 

6. Lastly, the European, although not amenable to the jurisdiction 
of the local courts, is nevertheless bound to observe the police regula- 
tions in force throughout the country calculated for the maintenance of 
order and public security. But if he does render himself guilty of 
transgressing them, it is his consul who shall punish him accordingly. 
A public minister, too, is bound to respect such police regulations, even 
though he is exempt from any possible repression at the hands of the 
local authorities. § 

As a consequence, and, at the same time, as a confirmation of what 
has been thus far set forth, it may be remarked that the following rules 
which ai)ply to Europeans residing in Turkey apply as well to ambas- 
sadors, and are valid as towards both the former and the latter: || 

1. That, although they are not subject to the tribunals of the land, 
still they cannot decline the jurisdiction of the same, after having once 
had recourse thereto as plaintiffs, if the opposite party, being con^ 
demned in the first instance, appeals to the higher court, and intimates 
such appeal to the European. 

2. The same is to be said when an action has been brought by a 
European before a local court and the defendant, as an offset thereto, 
raises a counter claim against the plaintiff before the same court. 

3. The same, it would seem, ought to be said when a European, in a 

*Tlii8 has been the usage in Egypt for many years. The arguments put forward in 
its favor are that Europeans are bound to pay no arbitrary tax whatever ; and so long 
as there is no decree or law regularly promulgated by the government (and acquiesced 
in by the foreign consular authorities) which clearly defines what the taxes to be col- 
lected shall be, the European holding city property regards all attempts to collect 
taxes as being arbitrary exactions by the officials, and hence not obligatory. It is a 
principle of Moslem law, not always observed nowadays by Moslem governments, that 
the Moslem citizen shall pay no tax upon the house he dweUs in, but only on his la/nd 
end leased houses. 

tSee Egyptian Rhglement General concernant la Police des Strangers of 20 Rabi First 
1274=8 November, 1857, paragraph 4 of preamble, and arts. 47 to 55. Article 52 reads 
thus : 

''The trial and punishment of crimes and offenses imputed to a foreigner * * » 
shall, at the request of the police director, be pursued before the consular court." 

tDe Martens: ''Guide diplomatique," chap. 5, } 23. 

$ Ibidf chap. 5, $ 30. 

IIFcelix: Droit International, $ 217. 



20 CAPITULATIONS OF THE OTTOMAN EMPIRE. 

suit brought before the local court, is the loser and is condemned to 
pay the costs of the same. In such a case it would seem that, like am- 
bassadors, he could not decline the jurisdiction of the tribunal that 
rendered the judgment and before which the action for costs should be 
brought. Still it is held by some that in Turkey the privilege is eveu 
more extended; and that, besides that, the demand for costs ought 
always to be notified through the consulate to which the foreigner be- 
longs. The collection of the costs themselves cannot be executory with- 
out a new decree from the consulate, which alone can proceed to enforce 
the order for collection. 

Before terminating this exposition of the rules concerning the rela- 
tions of Europeans with the Ottoman authorities, which, it is believed, 
are clearly enunciated by saying that they are all comprised in the word 
extraterritoriality, it is not out of place to observe that if Europeans 
enjoy such i)rivilege m Turkey, this comes to pass for reasons very dif- 
ferent from those on account of which ambassadors enjoy it. The latter 
have this privilege, not so much out of regard for the sovereign they 
represent, and who is, through and by them, considered as resident in 
the country whereto they are accredited, but rather in order to be able 
to exercise their functions with freedom and independence.* On the 
contrary, Europeans residing in Turkey enjoy the privilege of extra- 
territoriality, not so much out of respect for the usages and privileges 
that the Venetians, Genoese, and other European people of yore en- 
joyed in the Levant,t but rathermore because the state of civilization of 
Moslem countries is an obstacle in the way of the security of Europeans, 
and does not furnish sufficient guaranties for guarding and protecting 
their rights, notwithstanding the best intentions of the rulers. The 
absence, moreover, of a well-ordered legislation, the great difficulty of 
acquiring a knowledge of that which exists, the lack of regularly con- 
stituted tribunals in which are to be found full guaranties for a good 
administration of justice, and, lastly, the lack of the sense of justice 
and respect for the rights of others which is such a prominent charac- 
teristic of all Eastern people, render it as yet impossible to apply, in 
<the Levant, the principle of territorial laws towards strangers. It is 
owing to all these circumstances combined, and in the interests of com- 
merce, that the governments of Christendom have, in their treaties with 
the Ottoman Porte, secured the independence of their subjects from the 
local authorities and laws. It is in view of the same considerations that 
the consuls residing in these regions have obtained that the privileges 
granted by the treaties should receive a still greater extension, which 
has now become sanctioned by long-standing and undenounced usage.} 

The difference in the reasons or causes that have originated the right 
of extraterritoriality of diplomatic representatives from those that have 
caused it to be established for Europeans residing in Turkey might give 
rise, in the minds of some, to doubts as to whether there might not also 
be a difference in the nature and importance of the privilege accorded to 
the former and to the latter. This is, however, not true ; for, although 
the reasons are different, nevertheless the aim and object is the same in 
both cases, namely, to anord full security to him who enjoys it. On 
the other hand, if extraterritoriality signifies in the juridical sense that, 
fiction of law whereby one is held to be outside of the territory in which he 
resides so far a^s relates to the civil and criminal laws of the same^ such a 
fiction could not apply better than to Europeans residing in Turkey, who 

* De Martens : Droit de Gens, $ 215, and note thereto, in the edition of 1858. 

tBorel: chai). 3, page 20. 

i F^rand-Giraud : De la jurisdiction Fran^alse dans les ]^chelleS; passim. 
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neither have, nor can have, any tie or relationship of dependence with 
the laws and government of the land^ and this, too, in a more unlimited 
manner even than diplomatic agents. 

In no other way can the position of a European residing in the Le- 
vant, in his relations towards the government of the country, be quali- 
fied than by recourse to the fiction of extraterritoriality in the widest 
sense that can be juridically attributed to the term. Having once firmly 
laid down this principle, we have a fixed point of departure for solving 
all other doubts and difficulties, which we shall now proceed to do. 

The attempt might, perhaps, be made to explain the position thus oc- 
cupied by Europeans by having recourse to the system of leges personates 
that existed in the Middle Ages throughout Europe, and especially in 
Italy, ander which each one lived under the law of the nation of his 
origin, although he was subject to the rules of the land wherein he was 
domiciled side by side with other people who lived under other and dif- 
ferent laws.* That system lasted until the statutes of the cities had 
become territorial, and shut out all possibility of personal laws. In sup- 
port of this might be added the respect that the Turks have always shown, 
in countries conquered by them, for the laws of the vanquished; by 
reason whereof, we see that the non-Moslems, such as Greeks, Armenians, 
Copts, and Israelites, are left to a great extent under the civil or pc» 
litico-rehgious jurisdiction of their spiritual chiefs, t 

Bat all doubt on this subject disappears when one reflects that the 
system of personal laws presupposed subjection to the supreme ruler of 
the territory, and, moreover, did not exclude there being laws of a gen- 
erally binding character, or in other words, territorial laws, J On the 
contrary, for Europeans residing in the Levant, there is no relationship 
or tie of subjection towards the sovereign of the territory, and no law 
emanating from the latter can in any way bind the former. 

Even the laws relating to customs or duties that are published in 
Turkey have in reality no obligatory force for Europeans. If the latter 
pay custom-house duties on the same footing as Ottoman subjects, this 
is done by reason of the treaties which determine and fix the exact rate 
or amount of duty on goods imported and exported. § 

Nor can any alteration be made in these treaties by the sovereign of the 
land. Thus in the customs laws also is found a confirmation of the principle 
of the extraterritoriality of Europeans, whereas, in countries where this 
principle is not admitted as to foreigners, the duties of custom depend 
exclusively upon the home laws and do not as a rule form the object of 
treaties 5 each government being free to place a duty on all goods coming 
into or going out of its territory in the manner it deems best; and even 
when treaties are stipulated on this subject they do not so bind the con- 
tracting governments as that they cannot atwill, and after observing the 
requirements and formalities of diplomatic comity, withdraw from them. ' 

* Savigny : Storia del tUritto roiiiano uel medio Evo. Cap. 3, $ 34 et seq, 

t Hatt Humaytln of 1856 : " Special civil suits, such as those of inheritance, and others 
of this kind, between subjects belonging to the same Christian or non-Moslem rite, 
may, at their request, be sent before the councils of the patriarchs and communities." 

It is to be regretted that the politico-ecclesiastical law of the non-Moslem com- 
munities of the Ottoman Empire is not contained in the valuable collection called 
'* Legislation Ottomane." See, however, page 56 of part two (Droit Public Int^rieur), 
Constantinople, 1874. 

t Savigny, op. cit^ $ 17. 

$ As for inland duties no fixed rate has been established by the treaties ; but they 
stipulate that the foreigner is to be treated on the same footing as the most favored 
class of subjects. (Art. Ill of tihe treaty of 1862 with the United States.) Hence, even 
for internal duties, it is the treaties that impose the obligation to pay, and not the 
principle of the territoriality of the law. 
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This could not be done by the Ottoman Government, which has abso- 
lately, in the most unconditional manner, bound itself towards all the 
governments of Christendom not to increase the customs duties.* 

Nor does the law granting to foreigners the right of holding real es- 
tate interfere with the immunities they enjoy, which are specified by 
the treaties, and which continue to protect the person and the movable 
property even of those foreigners who become owners of real estate. It 
places them upon terms of equality with the territorial subject only ia 
such things as concern their landed property. And here, too, the privi- 
lege of extraterritoriality enjoyed by a public minister goes no further. 
His personal effects or the movables belonging to him, within the terri- 
tory of the state -where he resides, are exempt from the local jurisdic- 
tion; so also is his dwelling house, but any other real property or im- 
movables of which he is possessed, within foreign territory, is subject to 
its laws and jurisdiction. t So also in the matter of taxation, the hotel 
in which the minister resides, in common with the other real property 
of the country, is subject to taxation, whether it belongs to him or to 
his government.J If the payment of the tax on the residence or other 
real estate of a diplomatic agent does not interfere with his privilege of 
extraterritoriality, in like manner the obligation of the foreigner residing 
in Turkey, to pay the same on his real property, as laid down and de- 
fined by the law and protocol on the subject, in no manner curtails his 
independence of the territorial laws in all matters respecting his per- 
sonal status and movable goods. 

The position therefore that necessity, the treaties, and a constant 
practice have created for Europeans residing in Turkey is that of extra- 
territoriality. Unlike the international public law of Christendom, in 
which this privilege is an exception established in behalf of a deteomi- 
nate class of individuals, in Ottoman public international law, extrar 
territoriality constitutes the rule towards Europeans. Herein is seen 
the immense difference between these two public international laws and 
how they are founded upon principles essentially different. The one 
draws the conclusion, from the principle of the independence and au- 
tonomy of the state, that foreigners are to be in some respects subjects 
of the state to which they betake themselves; the other admits that, 
notwithstanding this'principle of independence and autonomy, foreign- 
ers can remain independent of the laws of the state, although dwelling 
within its territory. 

From this principle of the extraterritoriality of Europeans in Turkey 
must necessarily be deduced all the legal relations of Europeans, 
whether between themselves or with the natives. For it is under this 
double aspect that the conflict of private laws can manifest itself, that 
is to say, when the suit is between Europeans belonging to dift'erent 
nationalities, and they come before a consular tribunal, it must be de^ 
cided first of all which is the law that ought to be applied, whether that 
of the one or that of the other of the two contending parties, and when 
the question is between a European and a native and is pending either 
before the consular or before the local court, it ought also to be known, 
first of all, whether the law of the land or whether that of the nation 
to which the European belongs merits application. 

For it is not to be believed that the maxim, which it has been but too 
often the fashion to invoke in Levant consulates, can be established as 
a general axiom — to wit, that eaeh judge is to apply in cases of collision the 

* See particularly Art. V of treaty of 1862. 
t Wheaton, part III, chap. I, $ 17. 
t Wheaton, as above. $ 18. 
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laws of his own country — and from which it follows that all controversies 
that are brought before a consular tribunal must be solved within the 
terms of those laws that have force with it. This maxim is true when 
it is a matter of the ordinatoria litisj that is to say a question as to the 
laws of procedure which point out the mode in which one's own rights 
are to be upheld and made valid before the court;* and even in the appli- 
cation of this maxim not a few difficulties arise when the question be- 
comes one of determining with precision what relations are compre- 
hended under the name of laws of procedure. But when the matter 
tarns upon a question of the decisoria litis^ that is to say, when it has to 
deal with the substance of juridical relations, this maxim is most false, 
and could not Jbe invoked as a criterion for deciding the various cases of 
collision or conflict of laws. Indeed whenever a tribunal has to try a 
controversy between one of its own nationality and a stranger, then 
that law ought to be applied under the influence of which came into 
being that relationship of law and right which forms the subject of the 
controversy in hand; its own laws cannot in such a case be so applied 
by it. Otherwise one would be brought to the greatest absurdities, and 
all idea would be destroyed of a private international law, which is based 
on the very presupposition that foreign laws ought often to be applied 
by the judge. Let us suppose the case of an estate of a deceased person 
in a state. The subject of another state, believing himself to b^ the 
heir, makes himself master thereof and enjoys it. The true heir, who 
belongs to a third state, wishes to reclaim it. He is of necessity con- 
strained to apply to the forum of the defendant, and hence he must, if 
the latter dwells in the Levant, betake himself to the consular court 
having authority over him. In such hypotheses there are three laws in 
conflict — that of the place where the estate is, that of the plaintiff, and 
that of the defendant- According to the above mentioned maxim the 
law of the defendant should be followed for deciding who is the true heir 
to this estate. Now a greater absurdity cannot be imagined, for all 
publicists hold that it is the law of the place where the estate is situate 
which ought to be invoked; and hence the consular tribunal to which 
recourse is had by the real heir should apply it, though it be not its law. 
Many other similar cases could be cited in support of this view. But 
this can be dispensed with by referring to the learned refutation of this 
maxim contained in Schreffer's work on private international law. Chap. 
1, § 24. 

For deciding what law is the one to be invoked in suits brought be- 
fore consuls in the Levant or before the local courts and lying betweeu 
parties of different nationality, when once the principle of the extrater- 
ritoriality of Europeans residing in Turkey is taken as a starting point, it 
can be laid down as a fundamental canon and as one which permits of re- 
currence to the dictate of the science of international law, inasmuch as 
it brings the rules concerning the judicial condition of foreigners in 
Turkey within the sphere of this science by placing their condition on 
an equality with a position that is already admitted and recognized in 
European international law, it can be laid down as a fundemental canon^ 
namely: 

That all Europeans residing in Turkey ought to be considered in the 
relations of private international law as outside of Ottoman territory, and 
a<s still domiciled in the territory of their fatherland. Hence where there 
shall be a conflict of private laws between Europeans those rules should 
be followed that are by common international law established for cases in 
which individuals, between whom the suit lies, belong to different states, 

*Bocco : Diritto Civile Internationale. Part 3, Cap. 12. 
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and each lias his domicile in the territory of his own cotintry. And when 
the conflict of private laws shall arise npon the relation of law and right 
between Europeans and natives, whatever be the tribunal before which 
they may be found, recurrence ought likewise to be had to the principles 
of the same common international law which are applicable to the case 
of two foreigners that have their domicile in their respective fatherlands. 

If this canon be admitted as an undoubted principle of the public in- 
ternational law existing between the nations of Christendom and the 
Porte, there can be deduced from it the following rules of private inter- 
national law which elevate it to the rank of a theory of private Otto- 
mto international law. 

In enunciating these rules I shall follow the divisions of Eurox>6an 
public international law as adopted by this science, and which correspond 
with all the relations of law and right that foreigners can have in the state 
in which they reside. 

Laws exercise their influence over mankind under three aspects — as 
to their persons, as to their goods, and as to their act>s. 

Which laws shall it be that shall govern Europeans residing in Turkey 
under these three relations or aspects? 

The laws concerning persons are those that determine the stattis or 
judicial character; whereas Europeans are considered as outside the 
Ottoman Empire ; so, too, will their judicial character depend exclusively 
upon the laws of their fatherland. And this general principle is admitted 
also by European international law, but with restrictions as to the judicial 
character of special acts. It can, however, receive no restrictions in 
Ottoman countries, and must be held to be absolute and unlimited. 

The laws concerning things have regard either to movable or immov- 
able goods. As to movable goods, which are considered as an accessory 
of the person, they ought of necessity to follow the laws of the latter, 
and can hence never come under the laws of the Ottoman Empire. As 
for immovable goods, however, one must proceed with discrimination, 
because, when the laws that concern them have no connection with the 
personal capacity or status of the owner, then the law to be applied 
ought to be that of the territory wherein they^re situate, and therefore 
the Ottoman law. In every other respect or connection, that is to say, 
when the laws that concern them take into consideration the person- 
ality of the owner, then the laws to be applied should be those of his 
nation. Therefore, as regards things also, there exists most important 
differences between European international law and that applicable 
within Ottoman states. 

As to the deeds or acts of a man, the laws contemplate those that are 
lawful and those that are unlawful. With respect to this class of laws, 
the differences between European law and that which is in force through- 
out the Ottoman Empire are still graver. As for the outward form of 
lawful deeds or acts — such would be contracts, wills, &c. — the general 
rule of European jurisprudence is that it depends entirely upon the law 
of the country in which they are brought into being, and upon that law 
also depends most often their very substance or internal solemnity. 
Likewise, unlawful deeds or acts are under the law of the place where 
they have been committed. On the contrary, it is the opposite rule that 
ought to prevail in Ottoman countries on account of the principle of 
extrateriitoriality, by virtue whereof all lawful deeds or acts, whether 
as to their outward or their inward form, depend upon the personal laws 
of those that bring them into being ; and likewise, unlawful deeds or acts 
never do depend upon the territorial laws of the place where they have 
been committed. So that the maxim, locus regit actum, may be said 
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not to exist at all in Ottoman countries as regards foreigners residing 
therein. 

Finally, as to procedure, the maxim that the plaintiff shall seek the 
forum of the defendant — actor sequitur fonim rei — ought to be observed 
rigorously and without any possible exception. 

These are the fundamental rules of Ottoman private international law, 
from which can be readily deduced all the principles that are to be in- 
voked in cases of conflict of laws within the Turkish Empire. They at 
least snf&ce to show that a theory of Ottoman private international law 
also can be established, when account is taken of the data furnished by 
public external law and when the dictates of the science of law in gen- 
eral are followed. 

In the foregoing pages, which treat of Ottoman private international 
law, the views of Dr. Gatteschi, as set forth in the learned introduction 
to his manual of public and private Ottoman law, have been closely fol- 
lowed by the writer of this report, who has done no more than strive to 
render them faithfully into the English language. 
. That learned doctor in those pages brings his great erudition and ad- 
mirable clearness and grace of diction, together with his strong powers 
of close reasoning, to bear wholly in favor of the extraterritorial privi- 
leges of foreigners within the Ottoman Empire, thus giving one side only 
of the question, but so eloquently pleaded as to lead the ordinary thinker 
on these subjects to conclude, erroneously, that the doctrine of the ex- 
traterritoriality of foreigners, in its applicability to their dealings and 
relations both with the governments and with the people of Ottoman 
lands, knows no limits, but is capable of extension in its extremest con- 
sequences over every class of controversy or suit, and of hence influenc- 
ing the legal validity or effect of all transactions, not only as to their 
form, but also as to their substance ; and whereas the chief aim and 
merit of this report ought to be to furnish that which is of practical 
utility and undoubted correctness for the enlightenment of consuls of 
the United States in the Levant, in the exercise of their complex and re- 
sponsible functions of judge-consuls, it behooves the present' writer 
(although thereby exposing himself to the reproaeh of lengthiness) to 
go on and put the reader in possession of material whereby he will be 
enabled to judge for himself how far, and only how far, this principle 
or doctrine of extraterritoriality, as applied to foreigners residing in Tur- 
key, will hold good or has been sustained, when examined and tested 
authoritatively by courts of law. JSTor can this object be better accom- 
plished than by taking specially important or test cases, in which the de- 
cision lias turned more or less on the interpretatiou of the treaty or 
capitulation rights of foreigners in the Ottoman Empire. 

In the choice of cases that I have made to this end, three have been 
taken from suits tried in the mixed tribunals of reform in Egypt, and 
one from those in the British consular court at Alexandria. For the 
sake of brevitj'^, these four causes can be called, respectively, the Carpi 
case, the Sursock case, the Adib case, and the Aitken case. 

As, however, it is to be supposed that outside of Egypt few persons 
are acquainted with the history and condition of the mixed tribunals of 
reform, it will be necessary to set before the reader, but very briefly, the 
main features of these comparatively new and tentative judicial institu- 
tions, in order that he may be able to follow* the arguments in the cases 
that have been chosen. I do not propose to enter here into a full his- 
tory of the causes or negotiations that led to their final formation. 

These courts are called mixed tribunals or courts of mixed jurisdic- 
tion, because they have been instituted in order to try and decide in 
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mixed suits — that is to say, broadly, in suits where the defendant is not 
of the same nationality as the plaintiff^ — in other words, where the suit 
lies between a foreigner and a local subject, or between two foreigners 
not of the same nationality. Suits between jiatives do not come within 
the competence of these, but within that of the native tribunals, and 
suits between foreigners of the same nationality are still within the com- 
petence of the consular courts. 

They can take cognizance, speaking broadly, of mixed suits that are 
either civil or commercial in their nature. Criminal prosecutions against 
native offenders belong to the native local courts ; and those against 
foreigners accused of offenses or crimes still remain within the compe- 
tence of the respective consular authority. 

They have jurisdiction over a certain kind of offense or crime, namely, 
those committed against any of their magistrates or officers when exer- 
cising the functions and duties of office, such as contempt of court or 
forcible opposition to the executions of their decisions. 

Gases affecting the rights of persons, such as inheritance, marriage, di- 
vorce, alimony, tutelage of minors, and the like, known as questions be- 
longing to the status personalis of the parties, are likewise beyond the 
competence of the mixed tribunals in Egypt. 

They also take cognizance of all actions concerning real estate {toutes 
les actions reeles immobilieres) between all persons, even when appertain- 
ing to the same nationality. By all actions concerning real estate one 
is to understand actions as to titles and liens on real i)roperty; and, 
further, the words "between all persons, even when appertaining to the 
same nationality,'' have been held, by the Alexandria court of appeals, 
to mean between all persons, even when appertaining to the ^ame foreign 
nationality, and not to apply to actions Concerning titles and liens on 
real estate when both parties are natives. This distinction and inter- 
pretation is important. These courts were instituted in 1874, but did 
not actually commence to functionate till between the latter part of the 
year 1875 and the beginning of 1876. They are composed of judges of 
various nationalities — Egyptian, English, French, Italian, Austrian, Ger- 
man, Greek, Dutch, and Belgian subjects, as well as citizens of the 
United States, sit on their benches. Every judgment must be rendered 
by at least five judges, of whom three are foreigners and two natives. 

Long and weary negotiations between the various powers of Christen- 
dom on the one side, and the Ottoman Porte and the Egyptian Govern- 
ment on the other part, preceded their final adoption, for they superseded 
to a very great extent the consular courts, and somewhat modified the 
application of the principle of extraterritoriality of foreigners as estab- 
lished by usage and the capitulations. Most of the powers entered in 
this respect into special conventions with the Egyptian Government, 
which define clearly the nature and extent of the jurisdiction conferred 
on the mixed tribunals in Egypt. The United States did not enter into 
any such convention ; an act of Congress was passed which authorized 
the President to accept, for citizens of the United States, the jurisdic- 
tion of certain tribunals in Turkey and Egypt whenever he should, in 
his judgment, consider that such tribunals did afford them the same 
impartial justice they enjoyed under the ministerial and consular courts 
established by virtue of the capitulations ; and to suspend the operation 
of the act of Congress conferring judicial powers and functions on min- 
isters and consuls of the United States within the Ottoman dominions. 
(President's proclamation of March 27, 1876.) 

The law^ which these tribunals apply, in the exercise of their jurisdic- 
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tion, is the codes* that were presented by Egypt to the powers, and in 
the case of the silence, insuliiciency, and obscurity of the law, the judges 
are to follow the principles of natural right and the rules of equity. 

The institution and composition, the competence, the internal organ- 
ization, and the mode of execution of the sentences of these tribunals, 
as well as their jurisdiction in matters civil, commercial, and penal, are 
all laid down in the so-called ^^Reglement d? organisation judidaire pour 
les Proems mixten en Egypf^ of 1874, and it is to this weighty act that 
reference will be often made in the following pages. 

I will here give also an English translation of those articles of the 
Meglement ^organisation judidaire which are referred to in the cases 
that I have chosen, or which are essential to the reader's full compre- 
hension of the subject. 

Article 2, paragraph 4: 

In commercial affairs the tribunal [of five judges] will associate with itself two 
merchants, one a native, and one a foreigner, having the right to vote, and chosen by 
election. 

Article 5: 

The appointment and choice of the judges shall belong to the Egyptian Government ; 
l)ut in order that it be itself satisfied as to the guarantees to be furnished by the per- 
sons it shall choose, it will apply, semi-officially [offiieusement], to the ministers of 
justice in foreign lands, and will engage no other persons than those furnished with 
the consent and authorization of their government. 

Article 9: 

These tfibunals alone shall take cognizance of suits, in matters civil and commercial 
between natives and foreigners, and between foreigners of different nationality, bar- 
ring such suits as belong to the status personalis. They shall also take cognizance of 
all actions [in rem'] as to real estate, whether as to titles or liens thereon, between 
all persons, even when appertaining to the same ^foreign] nationality. — (See above, 
page 68.) 

Article 10 : 

The [Egyptian ] Government, the administrations [i. e. departments, bureaus, and 
boards], the Dairahs [estates] of His Highness the Khedive, and of the members of his 
family shall be amenable before these tribunals in suits with foreigners. 

Article 11: 

The tribunals, without having the power to decide in questions concerning the real 
property of the public domain, or to interpret or hinder the execution of an adminis- 
tration measure, shall have the power to try, in the cases that are provided for by the 
civil code, causes where an acquired right of a foreigner has been infringed upon by 
an act of administration. 

Article 12: 

The suits of foreigners against a pious [benevolent, religious] establishment, for 
claiming \_revendication'] real estate possessed by such establishment, are not to be sub- 
mitted to these tribunals ; but the same shall be competent for deciding in claims 
brought forward upon the question of legal possession, whosoever be the plaintiff or 
the defendant. 

Article 13 : 

The sole fact of the granting a mortgage in favor of a foreigner on real estate, who- 
«oever be the possessor, owner, and holder thereof, shall render these tribunals compe- 
tent to decide as to the validity of the mortgage and as to the consequences thereof, 
even to the forced sale [foreclosure] of such real estate, as well as to the distribution, 
of the price of the same. 

*The8e codes, which are taken for the most part from those of France, were elaborr 
ated expressly for the mixed tribunals in Egypt. ' 
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Article 16: 

The judicial languages used before the tribunals for pleading and for the drawing 
up of deeds, instruments, and judgments shall be the language of the land [ Arabic ]y 
Italian, and French. * 

Article 18: 

The execution of Judgments shall be effected without any administrative action, 
whether consular or other than consular, and upon the order of the tribunal. It shall 
be carried out by the ushers [i. «. sheriff's constables] of the tribunal, with the help of 
the local authorities, if this help becomes necessary, but always without any adminis- 
trative interference. 

Still, the officer of justice intrusted by the tribunal with the execution of the 
Judgment, is bound to notify the consulates of the day and hour of the execution, and 
this on pain of nullity and of damages as against himself. The consul thus notified 
has the right to proceed with the execution,! but in case of his absence the same shall be 
notwithstanding proceeded with. 

Concerning the immovability of the magistrates, their promotion^ 
discipline, &c., the BSglement cP Organisation Judiciaire says: 

Art. 19. The magistrates who compose the court of appeals and tribunals (of first 
instance) shall be immovable. This immovableness shall not subsist save during the 
five year period. It shall not be finally admitted until after the trial period, t 

Article 20 : 

The promotion of the magistrates and their transfer from one tribunal to another 
shall not take place save with their consent and upon the vote of the court of appeals^ 
which shall take the opinion of the tribunals interested. 

Article 21 : 

The functions of the magistrates, recording clerks, clerks of the recording 'clerks, in- 
terpreters, and sheriffs, shall be incompatible with every other salaried lunction or 
functions and with the profession of merchant. 

Article 22 : 

The magistrates shall not be the recipients, from the Egyptian administration, of 
honorific or material distinctions. 

Article 23 : 

All judges of the same category shall receive the same compensation. The accept- 
ance of a remuneration other than this compensation, of an increase of compensa- 
tion, of gifts of value or of other material advantages, carries with it for the judge 
the cessation of employment and of salary, without any right to an indemnity. 

Article 24 concerns discipline. 

* These languages necessitate the employment of a large force of interpreters and 
clerks. 

tAs a matter of fact this right is but seldom exercised by the consuls, which shows 
that the mixed tribunals command the respect and confidence of those whose duty it 
is to watch over the rights of foreigners. 

•See, however, the fifth protocol, evening session, January 11, 1881, of the interna- 
tional judiciary commission which met at Cairo, pages 11 to 17 thereof, wherein that 
body proposed that article 19 be altered so as to read thus: 

**Art. 19. The choice and appointment to office of the councillors (of the appeal 
court) and judges (of tribunals of the first instance) shall appertain to the Egyptian 
Government. The government, in order to be itself assured of the guarantees that 
the magistrates shall afford, shall senii-officially apply to the ministers of justice 
abroad, and shall engage only such persons as are furnished with the acquiescence of 
their government. 

''Art. 20. The foreign magistrates called to form a part of the court and tribunals 
must be chosen from among the magistrates belonging to or having belonged to the mag- 
istracy, or from among lawyers practicing law in their own country ; they must know, 
at least, one of the three judiciary languages. The councilors (of the appeal court) and 
judges (of tribunals of first instance) in function at the expiration of the first period, 
both foreigners and natives, who shall have resigned, shall be retained in office, and 
shall be immovable.'' 

(See the remarks of the Austrian delegate, Baron de Schaeffer, and those of the 
AmAri<;an delegate, E. E. Farman, esq., on pp. 11 to 17, loc. cit. ut supra,) • 



CAPITULATIONS OF THE OTTOMAN EMPIRE. 29 

Article 26 : 

Every complaint preseDted to tlie government by a member of the cousnlar body 
against the judges for matters disciplinary must be referred to the court [of appeals]^ 
Tvhich shall be bound to try the affair. 

Article 26 says: 

A ''Parqnef shall be instituted, at the head of which shall be a procur general 
£ attorney for the state]. » » * 

Article 34 : 

The new tribunals, in the exercise of their jurisdiction in matters civil and com- 
mercial, and within the bounds of that jurisdiction that has been allowed to them in 
matters penal, shall apply the codes presented by Egypt to the pow/ers, and in casQ 
of tlie silence, the insumciency, and the obscurity of tJtie law, the judges shall follow 
the principles of natural right and the rules of equity. 

Article 36 says : 

The government shall likewise publish the laws that relate to the statue personalis 
of natives. • • * 

Article 40: 

The new laws of the new judiciary organization shall have no retroactive effect. 

In matters penal the competence of these tribanals is, broadly, as fol- 
lows: 

Prosecutions for simple police transgressions, and, moreover, accusations brought 
against the authors and accomplices of crimes and offenses committed directly against 
the magistrates, jurors, and officers of the tribunal or court during the exercise or on 
the occasion of the exercise of their functions, shall be submitted to the jurisdiction 
of the Egyptian (mixed) tribunals. » » * Xhe consul of the accused shall be 
without delay notified of every prosecution for crime or offense begun against a sub- 
ject of his nationality. 

Finally , these tribunals having been instituted on an entirely novel 
iBystem for rendering justice in mixed cases, they were adopted, as a 
trial or experiment, for five years, the so-called quinquennial period ; 
and this period has been, by and with the consent of the powers inter- 
ested, prolonged for still another year, namely, up to February, 1882. 
They will, in all likelihood, be again continued until February, 1883, 
sbjiA so on, from year to year, as long as they work satisfactorily. 

To return, then, after these explanations, to the four decisions or cases 
a.lready indicated above : 

1. CABPI CASE. 

The facts in this suit are sufficiently given in the decision itself of the 
Alexandria appeal court, so that they need not be recounted by me. It 
is, however, necessary to explain that the Dairah Saniah, as consti- 
tuted at the time of the rendering of this decision, was that bureau or 
board which controlled and administered for the Khedive of Egypt a 
large estate belonging to him, consisting of about 530,000 acres of 
land, with certain sugar factories thereon. 

CABPI versus DAlEAH SANIAH. 

Decision of the court of appeals of the mixed tribunals in Egypt. 

[Translated from the original Italian. ] 
SUMMARY. 

According to the laws that are applicable by the courts of mixed 
juriscUction in Egypt, the government cannot, neither by means of legis- 
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lative measures, nor by mfeans of administrative measures, prejudice 
rights of a private nature, and least of all the consequences that flow 
from the creation and acceptation of commercijil effects (instruments). 

The Court — 

Has found as a matter of fact, that Cesar Carpi, Italian subject, did 
cite before the tribunal of first instance in Alexandria, the same sit- 
ting as a tribunal of commerce, the Khedival D arah Saniah in the 
person of its director, his excellency Mazliim Pasha, domiciled in this 
city, first, in order to be condemned to the payment of the sum of £549 
and 15 shillings sterling, the amount of two letters of exchange drawn 
to the order of said Carpi, by the Dairah, upon the Egyptian ministry of 
finance, and by the latter accepted, and protested on the 11th day of 
April for default of payment ; second, in order to hear granted unto the 
plaintiff a preservatory sequester upon all the goods of the debtor, which 
sequester was refused by the judge on duty,* by an order dat^d the 
12th of April last past: 

Has found, that the tribunal aforesaid, upholding the order of the 12th 
of April just reiferred to, rejected all the other heads of the plaintiff'^s 
suit and condemned him in the costs, accepting the objection of incom- 
petence that had been put forward by the Dairah defendant upon the plea 
that it, the Dairah, did not exercise commerce, and therefore could not 
be cited by the tribunal of commerce for the payment of a bill of ex- • 
change, which bill the law nowin forcedoes not stamp with thecharacter 
of a commercial act, unless it be subscribed by a person exercising com- 
merce: 

Has found that, upon the appeal interposed by the plaintiff', Carpi, 
and intended to follow up his suit for the condemnation of the Dairah 
Saniah to the payment of the above-mentioned sum and for the preser- 
vatory sequester refused to him by the judge on duty by an order con- 
firmed by the tribunal, the Dairah again puts forward the objection of 
incompetence accepted by the judges of first instance, and puts for- 
wai-d again, in support thereof, the further objection of the decree of 
April 6, 1876, issued upon the decision of the council of ministers by 
His Highness the Khedive, which decree having prorogued for 3 months 
the falling due of the bands and assignations which fell due in the months 
of April and May, 1876, had suspended §it the same time the obligation, 
both of the drawer as well as of the acceptor of the letters of exchange 
in question, to satisfy them before the time of the prorogued falling due. 

Considering in point of law, as to the objection of incompetence, ac- 
cepted by the judges of first instance, that there is no doubt, as a 
maxim, that the laws of procedure and of competence are applicable 
also to suits arising out of and founded upon obligations anterior to the 
date of publication of such laws; because, independently of the juris- 
prudence of the tribunals and of the concurrent opinion of the most 
trustworthy jurisconsults, whose authority it is, however, superfluous 
to invoke, this maxim is clearly and distinctly set forth by article 2* of 
the new Egyptian civil code, which proclaims it without reserve at the 
same time that it, on the other hand, proclaims the non retroactivity- of 
such laws as stand outside of the limits fixed by the rules of competence 
and procedure; 

Considering, however, that the value of the objection depends ex- 

* i. e., in chambers. 

* Aw-{ni<) 2 says: "These laws shall have no retroactive effect. The laws of pro- 

' of competence, hoWever, shaU be applicable to the settlement of contests 
of obligations incurred prior to the date hereabove'' (namely, one month, 
tallment of the new tribunal, as laid down in article 1). 
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• 

clusi vely upon the solution of the question whether the definition of an 
act as an act of commerce belongs really to the sphere of the laws of 
competence or procedure; because, in case that it does, the competence 
of the civil tribunals would be warranted to take cognizance of suits 
relating to acts to which the new laws deny a commercial character, 
and in case it does not, the competence of the commercial tribunals 
would then be warranted to take such cognizance, inasmuch as the an- 
terior laws, under the sway of which the letters of exchange were sub- 
scribed, considered the same to be commercial acts without regard to 
the persons that might have signed them ; 

Considering, further, that the new laws, in reproducing, in article 1 of 
the Egyptian code of commerce, the rule, already sanctioned by the 
Ottoman code of commerce, that tribunals of commerce shall take 
cognizance, 1st, of suits relating to contracts and transactions between 
merchants, dealers, and bankers ; 2d, of suits relative to acts of com- 
merce done by any person soever, have not made any innovation as to 
jurisdiction and have thus confirmed the logical and natural maxim 
accepted by the preceding legislation whereby the competence of the 
tribunals of commerce is to be founded either upon the status of the per- 
son, in the sense that he who is clothed with the commercial character, 
in distinction ficom other private persons, is presumed to be bound by 
the sole fact of his commerce, or else upon the nature of the a^t, which 
act furnishes the ground for the suit and establishes the other presump- 
tion that the contracting party had wished, independently of his per- 
sonal character, to subject himself both to the rigor of the law merchant 
as well as to the competence of the commercial tribunals ; 

Considering that, if the Egyptian code of commerce, in article 2 — after 
taving fixed the rules of competence of the tribunals — ^provides that 
the law consider as being a commercial act those acts that are indicated 
in said article, yet said code certainly did not contemplate nor could 
contemplate any acts other than those that should be made under the 
sway of the new law; that it no more contemplated nor could contemplate 
the alteration of an already a^uired character, the alteration, namely, of 
the juridicial worth already inherent in an act done and consummated in 
the past, in an act, namely, which the former law, out of consideration 
for the above-named presumptiqn, had already stamped with the char- 
acter of a commercial act, and which as such must, both by the new 
laws (article 1, Egyptian commercial code*), as well as by the old ones^ 
be subjected to the jurisdiction of the tribunals of commerce ; 

Considering that the determination of the inward worth, of the virtu- 
ality namely, of an act which founds an obligation, and of the conse- 
quences that arise out of it, belongs to the sdenoe of material late, to the 
complex of the laws decisoriw litium, and not to the patrimony of formal 
Zaw, whether of procedure or competence, that is to say, not to the com- 
plex of the laws ordinatorice litium ; 

Considering that it all the more plainly belongs to non-retroactive ma- 
erial law and not to the (retroactive) norms of competence to point out 
wherein consists the inward worth, commercial or non-commercial, of an 
act ; seeing that there inheres in an act of commerce, not only the privilege 
of a more expeditious proceeding and of a special class of jurisdiction, 
but, also, according to various legislations, a complex of other guaranties 
and attributes belonging incontestably to the domain of material law, 
such as the more kindly measure of adjustment of interest by conven- 

* Art. 1. The tribunals of commerce shall judge, 1st, all controversies relating to 
obligations and transactions between merchants, dealers, and bankers ; 2d, contro- 
versies relating to act (instruments) of commerce between every sort of person ; 
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tioQ or usage, the solidarity of obligation of the parties interested, fecial 
precautions to be observed for the preservation of rights growing out of 
the act, greater latitude in the choice of proofs, &c., all of them 
and attributes which, by a harmonious and indissoluble tie, 
the act of commerce, and which would otherwise have to be denkd id log- 
ical consistency to an act that, although defined as an act of oommeree 
by the law under whose sway it had been born, is yet exeladed from the 
enumeration of acts of commerce given in article 2 of the new code, if 
it so be that this article really belongs to the sphere of the laws ai com- 
petence, and suffice, therefore, to strip the act of it« inward commercial 
worth or character ; 

Considering that although single judicial decisions, under the influ- 
ence of the peculiarity of special cases from which were not removed the 
accidents and surrounding circumstances that are not intrinsic to the 
<^use now before us, may have taken cognizance of such accidents and 
surroundings in terms conforming less strictly to the principles of law 
above indicated; and that is what the tribunal of first instance would 
wish to have inferred from the grounds and reasonings of the oonrt of 
Brussels in the year 1808, which decision, moreover, adds a conditional 
clause, whose import and signification escape our understanding, and 
from judgments pronounced from another chair (i)enal chair) under cir- 
•cumstances anything but parallel to the case in question ; and although 
other more recent judgments may not have been so tree to said princi- 
ples, particularly that of October 23, 1812, of the court de cassation of 
Paris,* which declared the provosts' courts incompetent to take oogni* 
zance of facts submitted to their jurisdiction right after the decree of 
October 28, 1810, " because otherwise this would be to give the law a re- 
troactive efifect" — all single decisions lacking the array of exhaostive 
data that are undoubtedly to be found in the case now in hand — ^yet tbej 
could not have the force of jurisprudence contrary to a weighing of &ct8 
and rights strengtliened by the letter and by the spirit of the laws at 
this time put into force in Egypt ; 

Considering, for these reasons, that the commercial tribunal of Alex- 
andria was competent to take cognizance of the subject-matter even 
though the two drafts of the Daira to-day under controversy would not 
represent a true operation of exchange within the meaning of article 2 
of the Egyptian code of commerce, and hence would not have to be 
<^nsidere(l as acts of commerce, not even according to the new law, 
which, however, they incontestably are by the previous law ; 

Considering, as to the objection based upon the decree of April 6 last 
past of His Highness the Khedive, that in order to know what is the 
worth of this objection it is needful to recur to the examination, 1st, of 
the nature of the instruments under controversy, upon which instru- 
ments said decree is claimed to exercise its effect ; 2d, of the influence that 
laws or administrative ordinances can exercise upon the action of the 
Egyptian tribunals for mixed suits ; 

Considering, on this head, that the instruments upon which Cesar 
Carpi founds his action for payment are documents furnished with all the 
requisites of letters of exchange,! inasmuch as they are expressly entitled 
with this name, are drawn by the Daira Saniah of Cairo at Alexandria, 
are dated, set forth the name of the person who is to pay them, namely, 
the Egyptian ministry of finance, and to the order of whom, the time and 
the place, when and where the pay ment was to be effected, the value 
furnished in money — are in short documents, each one of which repe- 



* Dalloz, page 149, vol. 

t Article 70 of Ottoman code. 
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sents a particular individual contract whose value and consequences 
at law are regulated by the code of commerce, by a law namely that has 
to deal essentially and exclusively with private law or right, with mat- 
ters commercial; 

Considering that by the terms of art. 34 of the Reglement cP Organi- 
sation judiciairej which is the sole and unique law of the institution of 
the new Egyptian tribunals, these latter cannot, saving the derogations 
mentioned in said Reglement, apply in the exercise of their jurisdiction 
in matters civil and commercial (to which jurisdiction are subjected, 
by the terms of art. 10, the government, the departments of adminis* 
tration, the Dairas of H. H. the Khedive and of the members of his fam- 
ily in suits with foreigners) any other than the codes presented by Egypt 
to the powers, and only in case of the silence, insuflBciency or obscurity of 
the law can they recur to the principles of natural right and to the rules 
of equity ; 

Considering that, by the terms of art. 12 of the Egyptian civil code no 
additions or modifications of the codes can be made under any form or 
guise whatsoever, unless by and with the advice of th0 corps of magis- 
trates, or, if need be, upon their proposal, and this even subject to the 
limitation that during the five-year period no change can be made in the 
system adopted by the international contract in the premises; 

Considering under such circumstances that the decree of April 6th 
last past cannot be applied by the Egyptian mixed tribunals as a law 
capable of modifying or attenuating the sway of the codes, and this sole- 
ly because it was not issued under the conditions given in art. 12 of the 
civil code and with the concurrence of the competent factors; * 

Considering that although it might be admitted, as a general thesis, 
that in the wording Bonds and Assignations, used in the decree of April 
6, p. p., may also be comprised the drafts of the Daira upon the Egyptian 
ministry of finance, as the accepting government claimed and as the 
drawing Daira understands it to be; 

That this decree thus applied to bills of exchange may contain within 
itself the conditions that characterize an administrative measure having 
obligatory effect for all inhabitants of the state, foreign and native, and 
entitled to the concurrence of the ordinary tribunals^ that the measure, 
namely, not only emanate from the authority clothed with administra- 
tive powers but also refer as welt to the subject-matter confided by the 
laws to the vigilance of that power; 

That this decree thus applied may represent in fact the simple execu- 
tion of the laws in force, and be in no respect in contradiction to the 
same; 

That this decree thus applied may be the expression and the postu- 
late of the general interest of the state, and tend to guarantee this gen- 
eral interest by imposing upon the interested parties the burdens of 
public exigencies with equal balance, and by making them participate 
with equal balance, in the benefits ; 

That this decree thus applied may have respected the double attri- 
bute which it is wished to have sei)arated in every public administration, 
and which is briefly expressed in the words jus imperii, by virtue 
whereof a government in the generality and impersonaUfy of this jus es- 
tablishes norms or rules binding upon all, without touching upon exclu- 
sively special relationships initiated by contract with single persons, or 
classes of persons, and in the words jus dominii vel gestionis, whereby the 

* Art. 12. Additions and modifications of the present law shall be edicted upon the 
concurrent advice of the corps of the magistracy, and if need be upon its proposal ; 
but during the five-year period no change is to take place in the system adopted. 

S. Ex. 87 3 
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same government, according to the saying of Grotius, upheld by the most 
celebrated publicists, is not integrum^ naiiiely, representing society entire, 
but is rather jpar« integrij and hence is like every other citizen who cannot 
withdraw himself from the provisions of the general laws by which are 
regulated the relations of every individual of the civil commonw^ealth ; 

That therefore the Egyptian Government, by accepting on the 22d 
day of April, 1875, the drafts of the Daira Saniah, which drafts fixed the 
obligation to pay thereon to the holder the amount at the time of falling 
due agreed to, and by purely and simply decreeing on the 6th day of 
April last past that this falling due, agreed to contractually, was to be 
held to be prorogued for three months, had exercised that wholly objective 
function which characterizes the public administration, that organic 
element, namely, of the state and- impersonal being which co-operates 
in the great social movement, in that complex of doings, orders, opera- 
tions, burdens and sacrifices which are forced upon it by the general 
interest, and which should be borne in right proportion by every citizen 
of the state, and had not rather exercised its other wholly subjective func- 
tion wherein theT)ublic administration wishes to be considered as a civil 
person, as a juridical moral person equal with every other private per- 
son beforfe the law, whether as to its rijghts or its obligations, and 
hence subjected, both by the general rule of every well-ordered and civil- 
ized state, as well as by the terms of article 10, title 1, of the Biglement 
d^ Organisation judiciaire, like every other private person, to the ordinary 
judicial power; 

That,' in a word, although the decree under discussion may be, as a 
general thesis, properly an administrative measure that escapes the 
examination of the judicial power, yet sucji measure could not, for all 
this, hinder the Egyptian mixed tribunals from taking cognizance as 
to whether, and as to how far, an act of administration based upon such 
decree does or does not constitute an infringement upon the acquired 
right of a foreigner, and, if it does, from determining the judicial con- 
sequence, thereof 5 

Considering, in fact, that, if article 11 of the Reglement d' Organisation 
judiciaire forbids the Egyptian mixed tribunals from taking cognizance of 
claims upon the property of the public domain and from interpreting or 
stopping the execution of an administrative measure, that article ex- 
pressly consents to their judging, in the cases that are provided for by 
the civil code, of the effects that an act of the administration might 
have upon the acquired right of a foreigner ; 

Considering that by the letter and the spirit of this provision which 
constitutes the reciprocal guarantee that the powers on the one side and 
the Egyptian Government on the other side, have, in such matters, 
wished to expressly introduce against the danger of a possible overstep- 
ping in any way of the legitimate confines assigned to the judicial 
power, and to the administrative power, the Egyptian mixed tribunals 
have, indeed, no right to call in question the doings of the administra- 
tion, nor to pass upon the utility or even the justice of an administra- 
tive measure, nor to order the revocation or reform of such a measure, 
but have, however, incontestably the right, and hence the duty, to ex- 
amine, in the cases provided for by the civil code, whether an adminis- 
trative act in such cases has prejudiced a right acquired by a foreigner; 

^'^'"'^idering, in the suit before us, that the holder of a draft has, by 
-s of articles 76, 79, 97, 106, and 121 of the Ottoman Code of 
5e, in force at the time when the letter of exchange was sub- 
>y the drawer and by the acceptor, the authority to ask its pay- 
its falling due, and to bring his action, after fulfilling the for- 
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malities prescribed by tlie law, also against the drawer when the ac- 
ceptor has not honored his acceptance; 

That this right, inherent in the letters of exchange in question, was 
manifestly acquired by the Italian subject, Cesar Carpi, to whose order 
they were drawn and accepted, and that, therefore, the refusal to meet 
them at their falling due, based upon the governmental decree of April 
6 last past, constituted an infringement upon such right acquired by 
the plaintiff under the protection of the civil laws ; 

That the Egyptian mixed tribunals are hence bound to take cogni- 
zance of such inlringement and to fix the consequences thereof, without 
that the drawer, cited by virtue of the law (art. 76, Ottoman commercial 
code) to answer solidarily for the obligation assumed and not fulfilled 
by the acceptor, can ensconce himself behind the administrative act; 

That, lastly, the juridical consequences of this infringement cannot in 
the special case before us consist in anything else than in the condemna- 
tion of the defendant, the drawer, and consequently the solidary guar- 
antee of the obligation, to pay to the plaintiff the amount of the two 
drafts, otherwise not contested, together with interest thereon ; • 
- Considering that if the Egyptian mixed tribunals, instituted for ren- 
dering justice according to the laws agreed to by the authors of their 
iuvstitution, were bound to afford the concurrence of their authority to 
governmental ordinances which, being in contradiction with these very 
laws, would infringe upon rights acquired by a foreigner — then the pro- 
vision of article 11 of the Begl&tnent cP Organization judiciaire would be 
nothing more than a dead letter, and the independence of the tribunals 
would be nothing but an illusion; 

Considering for these reasons that the objection against the compe- 
tence of the judicial power to take cognizance of the suit ought not- 
withstanding to have been rejected ; 

Considering that according to the terms of art. 415 of the code of 
civil and commercial procedure, when the court of appeals reverses a 
sentence upon a question of competence, if the suit has been already 
heard ['^Hnstructed^^^ i, e., the evidence taken by the trial court), as haa 
been done in this suit, it can take upon itself to go into the merits there- 
of and pass judgment; 

Considering that the commercial tribunal of first instance fell into a 
manifest contradiction when it declared its own incompetence to take 
cognizance, in commercial session, of the subject-matter and at the same 
confirmed the order of April 12 last past, which order had rejected the 
request for a preservative sequester upon the movable goods of the 
debtor ; 

Considering, as to the merits of said request, that if art. 129 of the 
Ottoman code of commerce allows the creditor on a bill of exchange to 
sequester, by way of precaution, the movable goods of the drawer, of 
the acceptor, or of the indorser,it, however, imposes upon him the neces- 
sity of asking the permission of the tribunal of commerce to so do; 

That it belongs to and is incumbent, therefore, upon the latter to 
judge as to the necessity for such a preservative measure, unless it is 
sought to make of the permission of the judge a mere formality; 

That in this suit no cause was shown that was enough to justify the 
taking of such a measure, and much less before this bench, wherein 
the condemnation of the defendant renders the measure aforesaid super- 
fluous: 

For these reasons — 

The court of appeals, having upheld its own competence, and rejected 
every contrary and greater instance, annuls the judgment of April 20, 
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1876, of the commercial tribunal of Alexandria, and taking upon itself 
to go into the merits of the case, condemns the Khedivial Daira Saniah 
to pay to Cesar Carpi the sum of £549 and 15 shillings, being the amount 
of two bills of exchange drawn by it upon the Egyptian ministry of 
finance, by the latter accepted, and by the plaintiff protested for default 
of payment, as well as the interest on said sum at the rate of 12 per 
cent, per annum from the date of the daj^ of protest until payment — 

Sustains the order of April 12 last past of the judge on duty,* which 
order had rejected the request for a preservative sequester; 

And condemns the Khedivial Daira Saniah, the defendant, to refund 
the costs of first and second instanse, and of defense to the plaintifl^ 
and also those due to the judiciary treasur3\ 

May 3, 1876. 

2,— THE SUBSOCK CASE. 

This was a case in which Messrs. Sursock Brothers, under German 
protection, bidders of bonds of the unified debt of Egypt, sued the Egyp- 
tian Government for the difference of interest payable on the semi-an- 
nual coupons of those bonds. The original issue having been made to 
bear 7 percent, interest per annum, the Khedive subsequently, by decree, 
ordained the reduction of the interest payable thereon, first to 4J i)er 
cent, per annum, and afterwards to 4 per cent. 

Sentence of the Alexandria tribunal of first instance of the mixed tribunals 

in JBgypt 

Sursock Brothers 

vs. 

The EaYPTiAN Government. 

(Translated from the original French.) 

Whereas the definition of the relations between the state and the 
judicial power, viewed from the standpoint of civil responsibility, raises 
a question of a complex nature, according to how one considers the 
state in the divers manifestations of its proper activity, that is to say: 

A. As the "supreme power," set at the head of the conduct of the 
general interests of society ; 

B. As either the "executive or administrative power," working for 
the execution or application of public laws and administrative regular 
tions ; 

C. As a "civil or juridical person,'' acting within the sphere of pri- 
vate interests ; 

And as, without its being necessary to here examine the question from 
this threefold point of view, it is admitted by all theories and sanctioned 
by the jurisprudence of all countries that the doings of the state, pro- 
ceeding in the line of general regulation, cannot open the way for an 
action for liability whenever, by reason of the object upon which they 
bear, such doings are to be considered as emanating from public authority 
" for the higher purpose of social preservation," and do not, furthermore, 
directly affect the individual right of ownership or property ; 

And as this fundamental principle of public law is founded upon the 
consideration that the acts "of social preservation" proceed essentially 
from sovereignty, and that they ought, therefore, like sovereignty itself, 
to be exempt from the consequences of a common law liability; 

* i. e., the judge at chambers. 
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And as the notion of this power is not only justified in common law, 
but is also in conformity with the strict principles of private law; 

And as, indeed, the social function of the state being a "thing of 
necessity^ like the existence of society itself, it follows that the enact- 
ments established in execution of this function have the character of 
veritable cases of vis major ^ which excludes all idea of fault or respon- 
sibility ; 

And as, on the other hand, the requirements of society being ever 
variable according to times and circumstances, it cannot be admitted 
that the state, when it acts within the sphere of its social attributes, is 
to be considered as subjecting itself towards private persons to ties of 
legal obligation that would paralyze its future freedom of action and im- 
ply a partial renunciation of its rights to the detriment of supreme pub- 
lic necessity ; 

And as it follows herefrom that the action of the state, as a govern- 
mental power, does not in general affect "acquired rights" in the juridical 
acceptation of the term, but affects "private rights only" (which should 
yield before the requirements of public interest), to affect which cannot, 
according to the rules of civil law, be considered as constituting a prin- 
ciple whereon to base a judicial action for indemnity ; 

And it is of course possible that the state be mistaken in its concep- 
tion of what is the general Interest, but that in the exercise of its func- 
tions, if it may abuse its powers it would not therefore overstep its limits; 

And^as the guaranteeing of private persons against abuses of this kind 
is a matter that is wholly and solely dependent upon the mode of the or- 
ganization of the sovereignty of a state, and upon the political institu- 
tions that are needed for securing the normal and regular exercise of 
such sovereignty; 

And as, to authorize that recourse be had therefore before the judicial 
authority would be to transport the action of government into the tri- 
bunals, and place the sovereignty of the state in a body having defined 
powers and which is itself created by that very sovereignty for the 
special purpose of protecting private and individual rights ; 

And whereas it follows from these considerations that the ways and 
means adopted by the state, within the sphere of its social functions, can 
Qnly imply engagements of a peculiar nature, destitute of that positive 
sanction which belongs to the obligations of private right, whereof the 
tribunals could not take cognizance without actually exceeding their 
powers ; 

And whereas, among those functions of the governmental power that 
come within the class of prerogatives hereinabove indicated, the first 
place is occupied by the organization of the public finances, and the 
choice of the financial measures that are indispensable to the regular 
working of the state and to the accomplishment of its natural ends ; 

And as when the government makes use of its credit for issuing a 
loan, it comes before the public not as a private person, but as a sover- 
eign power clothed with the privilege of being not at all liable to judi- 
cial constraint; 

And as the subscribers to the loan must furthermore be well aware 
that the first obligation of the state, which overrides all others and from 
which the state cannot withdraw itself, is that of providing, before all 
else, for those public expenses that are "necessary" to the maintenance 
of tne social life; and whilst these expenses are themselves essentially 
subjected to change according to the exigencies of most divers events, 
the public revenues on the contrary are per force limited, inasmuch as 
they are made up of sums collected upon the revenues of private per- 
sons; 
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And as it follows herefrom that the special pledges that the state 
may set apart for the satisfaction of its debt — ^not to speak of the impos- 
sibility of realizing on them through the legal channels — can never rep- 
resent in the eyes of creditors anything more than uncertain and alea- 
tory guaranties ; 

And as it is quite evident that engagements offered under such con- 
ditions and freely accepted by the public cannot be made to establish, 
as between the state and the takers of the bonds, a relationship of con- 
tractual obligation, in the true sense, having the same legal force as 
juridical relationships arising out of contracts entered into with the state 
for purposes of private interest, as for example contracts for engaging 
the services of a person, for furnishing supplies, for undertaking public 
works and the like ;♦ 

And whereas the absolute right of the state in the organization and 
disposal of its public finances has been recognized by all authors and 
political economists that have treated of this matter, and whereas the 
contemporaneous history of most European countries furnishes examples 
of the exercise of this same right ; 

And as notably, during this very century, France, England, Austria, 
the Netherlands, Spain, Greece, &c., have been successively brought, by 
consideration of superior general interest, to modify to a greater or less 
extent the conditions of existence of their national debts, without in any 
of the said countries the holders of these debts having ever appealed to 
the tribunals neither to demand pecuniary reparation nor even to discuss 
therein the opportuneness of tbe use that the state had made of its pre- 
rogatives to the detriment of their individual interests; 

And whereas it is under the sway of necessities of the same nature 
that the Khedivial decrees of May 7 and of ^November 18, 1876, were 
brought about in Egypt, and after them the successive reductions to 4J 
and then to 4 per cent, of the interest of the unified public debt for the 
half years of May 1 and November 1, 1879 ; 

And whereas the Egyptian Government is intrusted with the full and 
entire direction of the financial affairs of the country by the delegation 
of the rights of sovereignty of His Majesty the Sultan ; and as there is 
th^efore no doubt that the decrees here treated of, as well as the dero- 
gations that have been made thereto, bear the characteristics of acts of 

* Mr. Leroy Beaulieu, in his Treaty on Finance, tome II, page 188, expresses himself 
on this subject as follows : 

"Another characteiistic further distinguishes the credit of states from the credit of 
private parties ; it is this, that the private borrower can be always constrained to pay 
the stipulated interest and repay at the time agreed to ; it is not lawful for him to go 
back on his engagement or shirk it, at least not when he has sufficient means. 

"There are tribunals and laws that cause contracts between private parties to be re- 
spected. As a borrower, the state is in a totally different position ; it is indeed morally 
bound, but th^e is no positive sanction for the engagements it takes upon itself. 

"It is itself the judge of its solvability ; one cannot drag it before the magistrate; 
it itself examines it* own resources and expenses and decides whether it can meet its 
obligations by exacting still greater saoriiices of its tax-payers, or whether it would be 
right for it to place itself in a state of failure and impose upon its creditors a settle- 
ment [concordat] that they are not free to refuse. Several times during the history 
of the finances of contemporaneous nations these sorts of compromises, obligatory upon, 
the creditors of the state, have come to pass. It is of no use to say that this is an in- 
justice and the violation of a contract. These phenomena grow out of the force of 
things. 

"J& the revenues of a state have no precise limits, and are made up of sums levied 
upon the revenues of the private individual, and as the lawful measure of these levies 
is in no way fixed by nature or by tradition, one conceives how it is that a state claims 
to be tbe best jndge of the point where an increase of the taxes and the diminution of 
the expenses are impossible without causing grave disorder and without compromising 
the national life." — (Note by the renderer of the judgment.) 



CAPITULATIONS OF THE OTTOMAN EMPIRE. 39 

high administration, and are, as such, beyond the reach of all criticism 
on the part of the "native" holders of bonds of the Egyptian debt 5 

And as also the plaintiffs, in order to contest the obligatory force of 
these same measures as towards them, have availed themselves of the 
specific right conferred by the capitulations, according to which right 
foreigners, when living in an Ottoman country, are to enjoy the privi- 
lege of absolute extraterritoriality and are hence freed from all subjec- 
tion to the local laws and the local sovereignty ;* 

And whereas this thesis is manifestly exaggerated and must be dis- 
carded as contrary to the most certain principles of the law of nations ; 

And as each independent state, whether belonging to Christendom or 
to countries outside of Christendom, is "necessarily" the seat of a real 
sovereignty, the essence of which is to be "territorial," that is to say, 
the essence whereof is to extend its sway over all those who inhabit its 
territory, without distinction between citizens and foreigners, saving the 
immunities recognized to the latter by diplomatic instruments or else 
sanctioned by usage sufficiently ancient to warrant the presumption that 
the state had recognized their existence ; 

And as these immunities are veritable restrictions to the principle of 
sovereignty, and the law of nations has hence assimilated them to the 
servitude of public law, servitutes juris gentium^ whose application must 
be kept within the limits of the treaties or usages that have established 
them; 

And as, if the immunities recognized within the possessions of the Ot- 
toman Empire have a greater compass than in all other countries, it does 
not thereby follow, as the plaintiffs claim, that the local sovereignty in 
these dominions is divested, in its relations and dealings with foreign- 
ers, of every primordial principle of authority and has no other powers 
towards them than those expressly granted by special treaties or con- 
ventions ; 

And as this proposition, which would substitute the exception for the 
rule, is all the less sustainable in that the capitulations of the Porte 
originally had no other character than that of voluntary grants {^'octrois 
volontmres^^) ; and as, if later on theyv were confirmed by bilateral treaties 
having the force of international obligations, the very existence of these 
treaties already implies the unequivocal recognition of Ottoman sover- 
eigntyj with all its ordinary attributes, saving the rights and privileges 
■"expressly conceded;" 

And as, furthermore, this right of sovereignty, together with the pre- 
rogatives of internal administration that are carried along with it, has 
been the object of a formal re'feerve inserted into all the treaties of com- 
merce entered into from 1838 to 1864 between the Sublime Porte and the 
foreign powers, under the sole restriction that "the exercise of its right 
of internal administration does not evidently infringe upon the privileges 
accorded by the ancient treaties or by the recent treaties to the citizens 
of ♦ * * or their property"; t 

^Argumeut for the Sursock Brothers, page 12: "The sovereign in the orient can 
exercise towards foreigners no right of sovereignty, tor the conception of the latter 
is far too extended, and because he can exercise no authority that nas not been con- 
sented to by treaty or by special convention. Outside of these, no law, no decree, can 
be of force for Europeans here residing, whilst in Christian states the foreigner 
is held to be a aiibdittis secundum quid and does not there enjoy the right of extra- 
territoriality except by way of exception, that is to say, only as regards ministers and 
^ambassadors. On the ccmtrary, extraterritoriality is tie rule in Moslem countries for 
foreigners,. who are wholly free from all subjection to the sovereign of the land and 
to his laws, and can never be considered as subjects secundum quidJ^ 

t (KoTE OF TRANSLATOR.— Compare Article XXI of the treaty of 1862, between the 
United States and the Sublime Porte, with article 16 of the treaty of 1861, between 
France and the Sublime Porte. ) 
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And as article 11 of tbe [Egyi)tian] '' Beglement cf Organisation judi- 
ciaire^ again recogDizes these same principles in that it forbids the new 
tribunals to *^ interpret or stop the execution of an administrative meas- 
ure/' and expressly limits their competence in suits where administra- 
tive interests are involved '*to the power of judging in the cases pro- 
vided for by the civil code, infringements committed upon an acquired 
right of a foreigner through an act of administration^^} 

And as, inversely to the thesis upheld by the plaintiffs, it is therefor© 
impossible to utterly ignore the right of the Egyptian Government to 
edict, within the limits of the country's own constitution and within the 
bounds of the powers delegated by the Sultan, all laws of internal admin- 
istration, obligatory as a matter of principle both for foreigners and na- 
tives, barring absolute respect for the rights and immunities recognized 
by ancient capitulations and by conventions of all kinds that have com- 
pleted them; 

And as*these rights and immunities being founded upoft '* international 
laws,'' it follows therefrom that all acts whatsoever of the Egyptian 
Government, laws, rdglenients, or administrative doings, running counter 
to the same, without the formal consent of the foreign powers^ must be 
considered as illicit administrative measures within the meaning of ar- 
ticle 11 aforesaid, the application whereof to foreigners would open the 
door for an action at law for damages conformably with the common 
law of article 212 and jf., of the civil code; 

And as, after this wise, therefore, the right of intervention of the tri- 
bunals in weighing the acts of the government, viewed from the special 
standpoint of the violation of the capitulation rights, is necessarily sub- 
ordinated to the following double condition : 

A. — That the act, whatever it be, infringe upon the rights of foreign- 
ers in one of their particular immunities ; 

B. — That this act shall not have been legitimatized by the adhesion of 
the foreign powers, or, when it is a matter of simple additions or modifi- 
cations to the capitulary laws ot the codes, by and with the advice and 
consent of the corps of magistrates (article 12 of the civil code) ; 

And as it is evident, furthermore, that all acts, even when contrary to 
the law of the capitulations, but legitimated by the concurrence of the 
various wills that founded that law, would constitute acts of "full sover- 
eignty "; that is to say, acts excluding all acquired rights, and against 
which individual interests would not be allowed to obtain redress through 
judicial channels; 

And whereas, the theory of extraterritoriality havingbeen thus brought 
back within its true limits, it remains to be examined whether, in the mat- 
ter of the reguluting of the public debt, the law of the capitulations con- 
tains any provision restrictive to the sovereignty of the state, and of 
which restriction the plaintiffs, in their character as foreigners, could 
avail themselves for claiming a privileged and exceptional position ; 

And as to this question, we do not hesitate to reply in the negative ; 

And as, first of all, it would appear quite odd that the bonds of one and 
the same public debt, issued under identical conditions for all subscrib- 
ers, indiscriminately, can be altered in their nature^ and produce juridical 
effects differing according to the personal status of those who success- 
ively become the holders thereof; 

Ajid as the privilege that would justify such an anomaly would more- 
over stand completely outside the pale of the general capitulation guar- 
anties, and as, in fact, it is nowhere written or implied, neither in the 
new EgjT)tian codes nor in the capitulations that have preceded them j 

And as, aside from the stipulations relating to diplomatic and consu- 
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lar immunities, the aricient capitulations had manifestly no other aim 
than to further the vigor and activity of commerce, "by esta'blishing in 
favor of foreigners coming and going," for the security of their persons 
and business relations, a set of special guaranties that they would not 
have otherwise met with to a sufficient degree in the application of the 
country's own laws and institutions; 

And" as these guaranties, although considerably enlarged since then, 
have, notwithstanding, kept their original nature, as well as their pecu- 
liar characteristic of specialty ; and as they can be all summed up or 
classed as follows : Immunities for the free exercise of Christian forms 
of worship ; inviolability of domicile ; immunities in the matter of cus- 
toms-duties, commerce, and industry ; immunities in matters fiscal, by 
the indication of certain taxes legitimately due, to the exclusion of other 
imposts, the collection whereof is forbidden ; immunities at law, consist- 
ing, as a matter of principle, in the maintenance of the consular juris- 
dictions in matters penal, and in the establishment of a mixed jurisdic- 
tion, applying a body of special laws in matters civil and commercial; 

And as this enunciation alone is of itself suflBcient to demonstrate^ 
without the need of entering into a detailed analysis, that none of these 
guaranties contain the principle of a privilege which the plaintiffs could 
successfully invoke in the premises, and which would be of a nature fitted 
to paralyze the state in the exercise of one of its essential attributes of 
sovereignty ; 

And as, notably, one cannot establish the least analogy between a 
special guaranty, that protects foreigners against forced levies in the 
matter of imposts, and a general guaranty that would shield them 
against the unhappy outcomings of operations in public stocks under- 
taken quite voluntarily, and which can only rest upon personal faith in 
the solvability and credit of the state; 

And whereas the plaintiffs, failing in their attempt to found their ac- 
tion upon the violation of a privilege growing out of the capitulations, 
have sought to show that, according to article 10 of the "E^glement 
d'Organisation judiciaire," whose provision includes no limitation, the 
tribunals of reform are (say they) invested, as towards the State and the 
departments of public administration, with a general competence extend- 
ing to all suits, of whatsoever nature they be, provided that they come 
up under the form of a pecuniary interest; 

And whereas, if this interpretation were to prevail, there would cer- 
tainly be no public acts, and even those whose legitimacy would be most 
incontestable, for which the State would not be amenable before the 
tribunals ; 

And as such a system would be the complete upsetting of all hierar- 
chy, and of the separation of powers; and as it would render impossible 
all government, by placing the general interest at the merc^, and under 
the absolute dependence of private interests; 

And, as the plaintiffs here confound two quite distinct things, to wit, 
"the investiture" of competence and "jurisdiction properly so-called,'^ 
or the matter over which this competence can extend its exercise ; 

And, as the "jurisdiction" of the mixed tribunals could not have been 
more clearly determined than by the indication of the very laws them- 
selves, with the application of which they are intrusted ; and as, accord* 
ing to article 34* of the Rdglement W Organisation judidaire^ whose pro- 

*Akt. 34. The new tribunals, in the exercise of their jurisdiction in matters civil 
and commercial, and within the bounds of that jurisdiction that has been allowed to 
them in matters penal, shall apply the codes presented by Ej?ypt to the powers, and 
in case of the silence, insufficiency, or obscnrity of the law, t-he Judge shall abide by 
the principles of natural right and the rules of equity. 
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vision is general amd extends indiscriminately to all cases of compe- 
tence, the laws to be applied are those contained " in the codes presented 
by Egypt to the foreign powers"; now, the Egyptian codes, like the 
Rrench and Italian codes, admit no " obligations," other than such as 
are engendered either from a contract or quasi-contract, or else from an 
unlawfiil act oi> quasi-unlawful act, " implying the violation of a right," 
and not the ledon of a simple ^'interest " ; 

And as, moreover, article 11 of the Bdglement, which has especially in 
view those obligations that arise out of illicit administrative acts, is in 
this respect most formal, and excludes every possibility of controversy ; 

And whereas the plaintiffs themselves have so well comprehended 
the necessity of founding their action upon an "obligation," properly so 
called and provided for by the codes, that the main burden of their ar- 
gument has consisted in representing the decree of the 18th November, 
1876,* as constituting between the creditors of the debt, on the one part, 
and the Egyptian Government on the other part, a "veritable civil con- 
tract," having given rise to bilateral engagements at common law, and 
for the execution whereof the law would afford to the parties the support 
of the judicial authorities ; 

And as, to the end of establishing the existence of such a contract, 
the plaintiffs have discussed at length the circumstances that preceded, 
accx)mpanied, and followed the publication of the decree in hand ; but 
as they have completely stripped it of its undeniable characteristics as 
a governmental act, not susceptible of being governed by the rules of 
private law, and belonging solely to the domain of politics or high ad* 
ministration ; 

And as it is needless to revert here to the considerations that have 
been above set forth, according to which the domain of high adminis- 
tration is " not to be ceded," and is placed under the tutelage of the state 
in order that the latter shall always administer the same freely, for the 
ends of public utility, without ever being able to dispose thereof in any 
measure whatsoever by private engagements that would expose it to a 
responsibility of a civil sort ; 

And as it is therefore of little import that the publication of the de- 
cree of November 18 had been preceded by negotiations between the 
authorized representatives of the state and the various groups of cred- 
itors, and that thp provisions which are to be found therein established 
are no more than the exact sanction of an understanding come to by 
reason of the said negotiations ; 

And as these circumstances of fa<;t could have no influence upon the 
character of the decree in itself, which character results irrefutably, if 
not from the legislative form in which it has been edicted, at the very 
least from its own intrinsic substance ; 

And as, even if it had been the joint intention of the negotiators to 
bind themselves by the ties of a civil contract, the contract would be 
certainly tainted with nullity, in that it is brought to bear upon an ob- 
ject that cannot become a matter for a private convention ;t 

* If the present report is publislied by the Department, I request that there be here 
inserted, as a notCj either the decree of November 18, 1876, or else Mr. Farman's dispatch, 
No. 79, of December 8, 1876; the decree is an inclosnre accompanying that dispatch. — 
E. A. Van Dyck. 

t Neither has it been demonstrated that such was ever the intention of the represen- 
tatives of the creditors in these negotiations. The chief one amon£ them, Mr. Goscben, 
foreseeing the hypothesis of a violation of the financial decrees oi 1876, seemed to ad- 
mit no possible recourse but through the intervention of the foreign powers : ''An ab- 
solute sovereign can, without doubt, break decrees ; and extraor(Onary cironmBtaaees 
can sometimes hinder the execution of these decrees. I do not seek to exaggerate the 
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And whereas the rules of competence indicated in the present judg- 
ment are those that the tribunals have invariably applied in the exercise 
of the jurisdiction that has been conferred upon them by articles 10 and 
11 of the Reglement d^ Organization Judidaire; 

And as, in suits of every kind of which they have been seized against 
the state, and the departments of public administration, the tribunals 
have always required, as the first condition of their competence, that the 
action be based upon a "positive obligation" at common law, coming di- 
rectly within the provisions of the Egyptian codes, that is to say, arising 
either out of a "convention properly so called," or out of "something 
done that carries with it the infringement of a right." 

And as thus interpreted, articles 10 and 11 of the Bdglement d? Organi- 
zation Jvdiciaires contain nothing exorbitant, but on the contrary con- 
stitute a guaranty necessary and essential to the resi)ect and sincere car- 
rying out of the capitulations ; 

And as the obligation for the departments of public administration 
to answer civilly for their illicit acts, in so far as such acts infringe upon 
^'private rights," is to be found in the legislation of all well-organized 
countries; and as these legislations differ amongst one another only as 
to the jurisdiction that is called upon to take cognizance of this kind of 
obligations ; 

And as it is for reasons easily to be understood that the authors of the 
Regleinent W Organisation Judidaire have wished that suits ol this nature 
be, in Egypt, made over to the ordinary mixed jurisdiction; and as it 
might be feared that, under existing circumstances, any innovation in 
this respect would not as yet be without its dangers; 

And as the seeming anomalies brought out in the application of arti- 
cle 11 do not, therefore, pertain to the judiciary system in itself, but to 
the peculiar conditions under which Ottoman sovereignty is placed by 
the existence of the capitulations, in its dealings towards foreigners. 

And as the latter possessing in Egypt special privileges stipulated 
l^y international laws, it follows therefrom that such law- giving de- 
crees as would operate against their privileges, if lacking the formal 
concurrence of the foreign powers, have had to be necessarily consid- 
ered by^ the tribunals as simple administrative measures, the applica- 
tion whereof to foreigners, in that it affects them in their rights, would 
give rise to a ci\il action for damages ; 

And as it is in this line of thought and in perfect conformity witii 
these principles that the appeal court, by its final decision of May 3, 
1876, in the suit of Caesar Carpi against the Daira Sania of H. H. 
The Khedive refused to recognize the legality of the law-givuig decree of 
April 6, proroguing the payment of the bonds and assignations of the 
said Dairah upon the ministry of finance, which drafts were to have fallen 
due during the course of the months of April and May of the same 
year; 

And as the court of appeals does, indeed, carefully state that the 
bonds and a^ssignations^ whereof Carpi claimed immediate payment, repre- 
sented instruments fulfilling all its conditions necessary for stamping 
them with the character of a private contract of exchange according 
to articles 70 of the Ottoman code, and 110 of the Egyptian commer- 
cial code, and that they consequently constituted "veritable private, 
— p . — ' ' 

fitreDgth of the bonds that result from these guarantees ; I know perfectly that all 
these regulations may be upset by an arbitrary act^ but this act would have to be a 
sort of defiance thrown at public opinion and at the Powers which the Vice Roy called 
to his aid to carry out these reforms." Debt of Egypt, Mission of the Honorable G. J. 
Ooschen, Paris, 1876. 
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individual conventions, whose juridical worth and consequences are 
regulated by the code of commerce; that is to say, by a law that has to 
do essentially and exclusively with private law ;" 

And as other passages of the same final decision confirm that the 
court was exclusively determined by the consideration that the finan- 
cial decree of April 6 had directly infringed, in the cause brought by 
the plaintiff, upon a private right of a commercial nature, especially 
protected by the capitulations, whereof the Egyptian Government could 
not have validly disposed by its single authority without the concur- 
rence of the foreign governments; 

And as the Carpi decision, whereof the plaintiffs have made use i» 
support of their action, is therefore relative to a subject-matter quite 
different from that of the present contestation; and as, far from justify- 
ing the claim of the Sursock Brothers, it is, on the contrary, of a nature 
fitted to cause the latter to be rejected by a declaration of absolute in- 
competence ; — 

For these reasons. 

The Tribunal * * • declares itself incompetent * • * 

The president: 

DE BEOWWER. 

3. THE ADIB CASE. 

m 

This was a case in which Madam Adib, proprietress of rural land, sued 
for damages the executive or administrative branch of the Egyptian 
Government, in the person of the moudir (governor) of the Egyptian 
province called Garbieh, for seizing, administratively, i, c, without a 
legal judicial sentence, certain crops standing on her lands for arrears 
of taxes due thereon. 

Tribunal of First Instance of Alexandria, 

(Translated from the original French.) 
STJMMAEY. 

The functions of the state, in the matter of imposts, coming essen- 
tially within the domain of its administrative action, the exercise of 
these functions in such matter cannot be disturbed by any immixtion of 
the judiciary authorities. 

The only mode of action at law by which foreigners can guarantee 
themselves figainst the illegal collection of taxes (H)nsists in an action 
for pecuniary reparation or for damages, founded upon the violation of 
an acquired right (articles 212 and ff. of the civil code). 

The rights of foreigners, in matters fiscal, as to real property, consist 
in their not being subjected to the obligation of paying other imposts 
than those established to be levied from native owners of such property, 
and in its being their duty to pay according to the same mode of distri- 
bution and partition and according to the same procedure of executiou 
as the natives, and none others. 
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Alexander Adip and Mary Adip, wife of ") 

Gubran Gibeli, ' 

agai7ist 

H. E. THE MOUDTR [PROVINCIAL GOATERNOR] OF 

the Garbieh Province representing the Egyp- 
tian Government. ) 

Nicolas Argiri, as the representative of 
Mr. Alexander Adip and of Madam Maria 
Adip, the latter authorized and assisted by her 
husband Gubran Gib^li, I 

against » 

H. E. THE MOUDIR OF GARBIEH, TAKEN IN HIS 

character as representative of the Egyptian 
Government. 3 

The tribunal : 

Whereas, by writ of the sheritt* Salvatore Serino, dated the 19th day 
of November, 1880, Nicolas Argiri, acting as tutor of Alexander Adip 
and Madam Maria Adip (she assisted by her husband, Gubran Gibeli), 
did cause to be cited before this tribunal H. E. the Moudir of the Gar- 
bieh, taken in his character of representative of the Egyptian Govern- 
ment, to the end of hearing declared to be void and of no effect a seiz- 
ure of standing crops, made on the 2d day of October of the same year 
by a delegate of the said Moudirieh [provincial government] for the 
purpose of obtaining the payment of a sum of 2*2,552 piasters tariff under 
the head of land taxes in arrear ; 

And as the plaintiffs have based their action hereupon, to wit, that 
the imposts claimed had been already paid in part, and that, besides, 
the administrative authority had made an error in the valuation thereof, 
regard being had to the quality of the lands taxed ; 

And as they have moved in a subsidiary manner for the appointment 
of one or more experts with a view to determining, after verifying the 
nature of the lands, the quota of the impost for which they might be 
made taxable ; 

And as Mr. Padoa, for the Epyptian Government, has declined the 
competence of the tribunal to try the said suit 5 

As to the plea declinatory of the competence ; 

Whereas the Hatti Humayftn of 7 Safar, 1284 (18 June, 1867, Impe- 
rial Rescript), in according to foreigners the right to possess immovable 
^oods in the Ottoman Empire, has taken care to subordinate the legal 
exercise of this right to a set of conditions the import whereof is that a 
parcel of real property cannot by the fact of its being held by a for- 
eigner be withdrawn from the reach of the fiscal laws and laws of police 
to which real properties possessed by natives are subjected 5 

And as among the said conditions figure more especially the follow- 
ing, to wit : 

1. That foreigners shall be subjected to the payment of the same im- 
ix)sts as those established- or to be established for local subjects; 

2. That in all that which touches the rights and obligations of an 
owner of real estate foreigners are to come directly under the territorial 
authorities, both as plaintiffs and defendants, under the same head and 
in the same forms as local subjects do without being able to claim any 
privilege by reason of their nationality, and under the sole reserve of the 
immunities theretofore acquired for tiie protection of their persons and 
their movable goods; 
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And as it is incontestable that under the sway of this lep^islation the 
local authorities are alone competent to pass upon suits between the 
government and foreigners of every kind relating to taxes upon real 
property, whether as to their assessment, their quota, or their collec- 
tion; 

And as it is therefore incumbent to find out whether this state of 
matters has been modified by the later laws of competence set forth in 
the Bdglement d' Organisation Judiciaire of 1875, and, in case it has, to de- 
termine what is the import, and what are the legal consequences of such 
modifications ; 

Whereas if article 10 of the said Bdglement provides in a general man- 
ner that the Egyptian Government shall be amenable to the mixed tribu- 
nals in its suits with foreigners, the competence is, however, not entire, 
except for the trial of contestations arising out of functions in the ac- 
complishment whereof the state acts, not as the public power proceed- 
ing in the channels of internal administration, but as a civil individuality 
xercising its rights over its private domain; 

And as, in relation to acts of the first categorj^, article 11 of the said 
Eiglement denies to the mixed tribunals all competence for taking cogni- 
zance thereof for the purpose of annulling or modifying them, or for para- 
lyzing the execution of the same; and as, if these tribunals can be called 
upon to judge of their legality, this is only from the exclusive stand- 
point of an action for damages and interest which such an execution might 
give rise to in the cases provided for by the civil code ; that is to say, 
when the administrative measure has caused an infringement upon an 
acquired right of a foreigner (articles 212 and ff. of the civil code) ; 

Whereas the functions by which the state proceeds to establish, re- 
coup, and collect the taxes belong essentially to the sphere of its admin- 
istrative action, and as it behooves us, such being the case, to decide 
by applying the principles hereabove set dowTi, tht4,t suits relating 
directly to the exercise of the said functions are, by their very nature, 
beyond the reach of the competence of the mixed tribunals, and that 
the one and only mode of action at law Avhereby foreigners can guarantee 
themselves against the illegal collection of taxes consists in an action 
for pecuniary reparation, founded upon the violation of an acquired 
right ; 

Whereas the acquired rights of foreigners in fiscal matters of real 
estate are none other than those recognized in their behalf by the law 
already mentioned of the 7th of Safar, 1284, which law constitutes the 
very title of their right to own real property, and of which the provis- 
ions have furthermore acquired the force of an international convention 
by and through the protocol of adhesion thereto of the powers, dated 
the 5th of :N^ovember, 1868 ;* 

And as the fundamental principle of this law, consisting in a perfect 
assimilation of foreigners to local subjects, there arises herefrom for them 
the right to pay no impost other than those imposed upon these latter, 
and not to pay the same otherwise than according to a mode of assess- 
ment and procedure of execution the same as that employed towards 
these latter; 

Whereas, the suit whereof the tribunal is now seized does not come 
up to any one of the conditions of an action at laWy as hereabove defined; 
and as the tenor of the suit is, on the contrary, in the direction of a 
revision of the role of assessment of the amount to be levied, and in 
the direction of the annulling of a seizure made by the state within 
the forms prescribed by the Khedivial order in council of the 25th 

* The United States adhered to the protocol in 1874. They were the last of th& 
powers, except Russia, to accept of this protocol. [Note by the translator.] 
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March, 1880, that would constitute a direct shackle upon the very col- 
lection of the tax; and as, consequently, the judicial authorities, by 
upholding their competence to take cognizance thereof, would be guilty 
of a usurpation upon the domain of the administrative authority — 

For these reasons: 

The tribunal. 

Having heard the argument of the public ministry,* declares itself 
incompetent; 

Eefers the plaintiffs to seek relief of whomsoever has the right to af- 
ford it them ; 

Condemns them in the expenses, both judiciary and extrajudiciary. 

Done and pronounced at the public audience of the Civil Tribunal of 
First Instance of Alexandria, on the 5th day of April, 1881, at which 
audience were present Messrs. De Browwer, president; Hills, Moriondo, 
Ohimy Bey, Dimitri Bishara, judges; Reizian, substitute judge; and 
Morgantini, clerk of the tribunal. 

4. THE AITKEN CASE. 
[Taken from the supplement to Egyptian Gazette, No. 83.] 

Her British Majesty's consular court. 

IMPORTANT JUDGMENT. 

The judgment delivered a few days ago by Mr. Charles A. Cookson, 
the judge of Her Majesty's chief considar court for Egypt, at Alexandria, 
in the matter of the bankruptcy of Mr. J. T. Aitken, is sufficiently im- 
portant to justify us in publishing it in fiiU, deciding as it does an inter- 
esting question as to the jurisdiction of the consular court in matters re- 
lating to real property in Egypt since the institution of the Tribunals of 
the Eeform. 

The matter came before His Honor in the form of a motion on the part 
of the Mansourah Trading Company, Limited, to compel Mr. Duke 
Baker, the trusteet under the banknipcy, to complete a contract, alleged 
to have been entered into by the bankrupt for the sale of a house at 
Mansourah, but not registered, as required by the Egyptian code. 

Mr. J. K. Grosjean axjpeared for the company, and Mr. C. Eoyle op- 
posed the application on behalf of the trustee. 

The judgment of the learned judge was as follows: 

This motion asks for a mandatory injunction to the trustee ordering 
him to execute a formal transfer in the Egyptian Land Registry of cer- 
tain landed property alleged to have been sold to the company by the 
bankrupt in February, 1880, more than ten months before his petition 
in liquidation was filed. 

A preliminary objection to the jurisdiction of the court has been taken 
by the learned counsel for the trustee and I directed the point to be 
argued separately. The argument against the jurisdiction rests on the 
express terms of article 9 of the ^^Eeglement WOrganization Judidaire^ 
of the mixed courts, which is as follows: 

Ces tribunaux connaltrons seiils de toutes lea contestations en mati^re civile et com 
merciale entre indigenes et strangers de nationalit^s diff^renies en dehors des status 
personnel. 11» connaltrons aussi de toutes les actions r^elles immobili^res entre toutea 
personnes^ m^me appartenant h la m^ine nationalit64 



* Represented by the * * Praoureur G4n6ral " or his substitute, i. e, , attorney for the State. 

tBoth the Mansourah Trading Co., Limited, and Mr. Duke Bak^r are British in 
nationality. This is why the suit came before the British consular court at Alexandria 
and not before the reform tribunals. ^ 

X For English translation of this article see above page — ante. 
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The last sentence giving jurisdiction to the mixed courts in real-prop- 
erty suits between foreigners of the same nationality.it is argued that 
the jurisdiction of this court is included by the order in council of 5th 
February, 1876. That order was as follows : 

As regards aH such matters and cases as arise after the time when the Egyptian 
•courts aforesaid begin to sit and act judicially^ and as come within the jurisdiction of 
these courts, the opera ion of the order of Her Majesty the Queen, in council for the 
regulation of consular jurisdiction in the dominions of the Sublime Porte, made at 
Windsor, the 12th December, 1873, and of any orders amending the same, shall be and 
the same is hereby suspended until it shall seem fit to Her Majesty the Queen, by and 
with the advice of her privy council, to otherwise order. 

It was asserted on the part of the ^jompany that there is at any rate 
up to a certain point a jurisdiction in this court in matters arising out 
of a bankruptcy which it has itself declared. Under section 72 of the 
bankruptcy act of 1869, the power of the English bankruptcy court to 
order the trustee of a bankrupt vendor specifically to perform the con- 
tract on his part is, I think, undoubted. It clearly comes within the 
principle laid down by the court in ex parte Fletcher, 9 A. D., p. 381. 

But the reason of that rule has no application in this court which 
would have exclusive jurisdiction in cases between British subjects, even 
if the rule did not exist. 

Again, it is contended that bankruptcy affecting the status personnel, 
the jurisdiction of the mixed courts is expressly excluded in all cases 
arising out of it. 

But here there is a distinction to be made in limine. Even admitting 
that adjudication in bankruptcy in theory belongs to the forum of sta- 
tus personalis of the bankrupt, it by no means follows that all questions 
arising out of the bankruptcy betweeii the bankrupt and his creditors 
are within the term status personnel of article 9 of the '' Bdglement W Or- 
ganization Judiciaire^ The exclusive right of the consular courts to ad- 
judicate the bankruptcy of foreigners as affecting their personal status 
has by practice in this country been surrendered by the powers who 
were parties to the judicial reform in Egypt. Numerous instances have 
occurred of foreigners being adjudicated bankrupts by the mixed 
courts. Indeed these have claimed exclusive jurisdiction in all cases of 
bankruptcy where all the creditors, as well as the foreign bankrupt, are 
not of the same nationality. In my opinion this claim is unfounded, and 
the most that can be allowed them is concurrent jurisdiction in cases 
where the consular tribunal having already adjudicated, creditors of 
different nationality turn up in the course of the administration. It 
is, therefore, now too late to contend for an absolutely exclusive juris- 
diction in the consular courts in the case of foreign bankruptcies on the 
ground of its affecting the personal status of the bankrupt. 

It is true that in this case tjle parties are British subjects, and there- 
fore the usual reason for the claim of jurisdiction by the mixed court 
does not exist. But the infringement made on the general principle cer- 
tainly should make me more cautious in extending it. 

In this case the exclusive jurisdiction of this court over the personal 
status of the bankrupt as a British subject is said to come directly into 
conflict with the exclusive jurisdiction given by the order in council of 
February, 1876, to the mixed courts in all cases which come within their 
constitutional character. For among these cases article 9, of the "Efeg- 
lement judiciaire,'' expressly mentions suits relating to real property 
between foreigners of the same nationality. The question therefore, it 
is argued, is which of these two principles of exclusion should override 
the other. But I cannot accept this way of putting the case as correct. 
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For what is the true meaning of each of the rales which are said to come 
into collision ? 

The principle on which the judicial reform gave jurisdiction to the 
mixed courts in cases of real property between foreigners of the same 
nationality is perfectly clear. It was one which did not in the least re- 
strict any jurisdiction before existing in this court. The jurisdiction by 
the operation of the protocol attached to the law of 7 Safar, 1284, was 
vested solely in the local courts, and the "Eeglement d'Organisation ju- 
diciaire" only transf€\rred this jurisdiction to the mixed courts. On the 
other hand, what is the nature ot the rule by which jurisdiction is given 
to the English bankruptcy court in cases of real property arising during 
the bankruptcy? Merely a rule of convenience, having no application 
out of England. It is not because the question relating to real prop- 
erty belongs to the sphere of personal status that jurisdiction is claimed 
for this court, but because the municipal law of England has given 
jurisdiction to the bankrupt<}y court in those cases which, but for that, 
might have come within the jurisdiction of other courts situated in that 
kingdom. ^N^either therefore as having exclusive jurisdiction over Brit- 
ish subjects in bankruptc}^, nor still less as having it exclusively in all 
cases arising out of the bankruptcy, can this court claim to take cog- 
nizance of this demand relative to real property. '-,^ 

When the argument on which this motion is founded is put in its 
naked form it comes to this; bankruptcy belongs to the forum of per- 
sonal status. This question is one of bankruptcy, therefore it belongs 
to that forum. But the fallacy of the argument is obvious when we 
consider what the present question is. It is one of real as opposed to 
personal propert3\ It is therefore a contradiction in terms to affirm that 
a question of real property can belong to the personal status. Per- 
sonal status is the aggregate of rights and duties, with the capacities 
attached to them, which follow the person wherever he goes. Now, how 
can a right to real property be one of these capacities or rights? It is 
according to universal international jurisprudence, determined by the 
Lex rei sitcBy and cannot therefore belong to the law of pergonal status. 
To contend that a right to real property belongs to the law of personal 
status is to upset the very definition of personal status. 
. i^- This question, therefore,, does not belong to the law of personal status 

a' at all, and there need/be no such conflict of jurisdiction as has been con- 
'P' tended for. It is a question, simply, of real property, and not the less 
rs exclusively of that character because by English bankruptcy law it 
. ' would be determined by the bankruptcy court instead of by the courts 
ur* of law or equity. 
itii The motion must be dismissed with costs. 

W CONCLUSION. 

ecef From a careful study of the foregoing highly authoritative judicial de- 

cisions, and of the history, spirit, and contents of the old capitulations 
;oiii and more recent treaties and protocols entered into between the powers 
iiiti of Christendom and the Ottoman Porte, it becomes apparent, conclusively 
til apparent to my mind, that the privilege or prerogative of extraterri- 
tliei' toriality enjoyed by foreigners of Christendom dweUing in the Ottoman 
fc' dominions is an exceptional one, having as the ground and source of its 
peri: existence the difierence of religion — Christianity, Mohammedism — ^be- 
,ie,i' tween Christendom and Islam, and having for its legal basis no other 
rii'^ positive sanction than that contained in these international treaties and 
iiii; other instruments that have at once given birth to it and define, with 

g. Ex. 87 4 . 
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minate enumeration, the sevei:alihead8 to which' it applies. In other 
words, that only those privileges are to be enjoyed by foreigners in the 
Levant that are expressly and exceptionally granted them in the old and 
new capitulations or that have been allowed them by the sovereign ter- 
ritorial authority, by long-standing usage that has gradually come to be 
acquiesced in by that authority, and can hence be considered as having 
acquired the force of sanctioned though unwritten law. 

The rule being that the territorial authority and laws of a state are 
sovereign, and the exception being that foreigners on Ottoman soil are 
exempt from subjection to those laws and that authority only in so &f 
as the Sublime Porte has expressly and positively agreed or tacitly con- 
sented to grant to them certain specific exemptions, it follows that the 
privilegeof extraterritoriality of foreigners in Turkey is limited, is defined 
by, and is contained in, those instruments of agreement, and that hence 
whenever it is wished to be known what are those privileges, one has 
only to refer to the text of the whole body of the capitulations, and what 
is therein explicitly granted is all that foreigners have a perfect right 
to claim, and that, on the other hand, whatever is not i)ositively ceded 
to them therein, belongs undoubtedly to the domain of the territorial 
laws and authorities. 

Finally, 1 will close this already too lengthy report by calling atten- 
tion to the nature of the consular courts of the United States in non- 
Christian countries. These courts could not exist were it not for the fact 
that, by treaty, the territorial authority has agreed to permit them to be 
established on its soil, and has, by treaty also, defined the limits and 
extent of their jurisdiction. Nor could they exist were it not that acts 
of Congress have created them and defined their functions, jurisdiction, 
competence, and powers. They are, therefore, in the fullest sense, courts 
of limited jurisdiction ; that is to say, they have no powers or jurisdiction 
other than those allowed them by the international treaties, and posi- 
tively conferred upon them by the acts of Congress in the premises. 

And this being so, consuls in the east cannot be too careful how they 
exercise their functions of judge-consuls; they will save themselves and 
their superiors much needless embarrassment by always consulting the 
treaty, the protocol, the '^ r^glement," and the act of Congress relevant 
to the case they may have under consideration, and by never proceeding 
to take a single step, preliminary, secondary, or ulterior, until they have 
found in some positive instrument or enactment an express authoriza- 
tion empowering them to take such a step. 

EDWAED A. VAN DYCK. 

Cairo„ Decetnber, 1881 . 
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